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ABSTRACT

RACIAL DISPARITIES AND CAPITAL SENTENCING
AS PERCEIVED BY CRIMINOLOGY
AND CRIMINAL JUSTICE

STUDENTS

Hubert Kanda Lumbala, M.A

The University of Texas at Arlington, 2011

Supervising Professor: Alejandro del Carmen

The purpose of this study is to examine the diffiee of perceptions of criminology
and criminal justice (CRCJ) male students in consparwith their female counterparts on possiblerac
factor in death penalty sentencing. The data mshidy were obtained from a sample of 100 male and
female CRCJ students enrolled in CRCJ courses gltiian semester of fall 2010 at the University of
Texas at Arlington, located in north Texas. Thdifigs in this research suggest that there isla litt
significant difference of knowledge among both meatel female CRCJ students as pertaining to the
death penalty, while male respondents seemed ® $teong perceptions of racial disparities andtaehpi

sentencing.
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CHAPTER 1
INTRODUCTION

1.1 Historical Background of the CapRunishment

The taking of life was the primitive and supremgsfging of personal vengeance (Laurence, 1960). Fo
most of the United States (here after referredstdraerica) history, capital punishment was used discretionary,
haphazard manner without strict legal controls@&ie2006). The first case to address the deatalfyetid not
truly address the nature of the penalty per seotyan v. U.S. (1892) the issue was one of fedevaégment
authority. The case involved the murder of a feldariaoner during transportation by federal marsh@he Court
ruled that the real issue was the power of therlddmvernment. A government, the Court ruled, Wwhied the
power to try and punish a person, had the powedangdto protect that person (Russell, 1994).

According to Russell (1994), other cases addredegedeath penalty, but they generally considered
procedural issues. None directly questioned thest@tationality of the death penalty per se. In MoGe v.
California (1971), the constitutionality of the de@enalty per se under the Eighth Amendment wesudsed in a
direct fashion only by Justice Black. The Courtrafeéd the conviction by a 6-3 vote (Russell, 19@ly a year
later, in Furman v. Georgia (1972), that the issiue constitutionality of the death penalty untter Eighth
Amendment was addressed.

But one really should not be surprised to find sdoren of racial bigotry present in the criminal fice
system. It is surely evident in the society at éargnd the criminal justice system is not isoldtedn the larger
society. Indeed, the evidence is persuasive tleasyhtem is heavily influenced by the surroundiniguce (Russell,
1994).

As result, its application was marked by extrenwatadisparity; more than half the executions caridd

in America involved African Americans (Siegel, 2006apital punishment has a long history in thetéthiStates,



with a brief respite between 1972 and 1976 wherutls Supreme Court declared in Furman v. Geod$aZ) that
capital punishment was unconstitutional as it weiadpadministered at the time (Lambert, Camp, @agkJiang,
2008).

The United States Supreme Court had the opporttmitpnsider the issue of the death penalty witién
context of a claim of racially discriminatory apgation. In McCleskey v. Kemp (1987), the petitionentended
that the Georgia death penalty was applied in @llpdiased manner (Russell, 1994).

The purpose of this research is to examine theep&ion of criminal justice students while contnogifor
gender on possible race factor in capital sentgndihis research first measured the knowledgerdiffemeans
between male and female respondents. The date prédsent research were obtained from a samplalef amd
female criminology and criminal justice studentstibgroups were enrolled in criminology and crinhijuatice
(CRCJ) courses during the semester of fall 20X8eatUniversity of Texas at Arlington (UTA). UTA &large
university in the Dallas-Fort Worth metropolitarear located in north Texas.

According to Laurence (1960), among the earliestnds we find mention in the Ancient Laws of Chafa
beheading as the prescribed mode of capital puishrin early Egypt and Assyria the axe was used jlasome
very early records it is stated that malefactorseveedered to kill themselves, usually by takingspa.

The Mosaic law is full of mention of the punishmenftdeath, the principal mode of execution being
stoning, through hanging seems to have been rexegjnas is shown from the fact that in Deuteronariy
instructions are given to the effect that when a imas been hanged his body is to be cut down b#fereightfall
and not left dangling on the tree throughout there@f darkness (Laurence, 1960).

In England we have no record of capital punishneanlier than 450 B.C., when it was the custom tovth
those condemned to die into a quagmire. The galleasthe usual method of capital punishment in 8+8phxon
times. But in addition to hanging, beheading, ngnhdrowning, stoning, and casting from rocks wemamon
forms of death meted out to criminals under Saxah@anish kings. The king had the right of choosheyform of
death (Laurence, 1960).

The Atlantic crossing brought fortune seekers fiemgland and Europe, the riffraff of the EnglisHgai

and indentured servants. With this wide varietpebple came a need to impose some form of ordely, Emerica
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saw a dire need for discipline. New England’s rigitigiosity and John Smith’s militaristic approatchcolonial life
reflected these needs. Those two different appesaemphasized the fact that in the American cofothiere was
no uniform criminal law and the influence of Engliaw was inconsistent at best. With each colorgeuiits own
charter, and given a certain amount of independensporadic and choppy criminal law emerged. Modution of
the U.S. version of the death penalty reflected (Biershman, 2005).

Allen and Clubb (2008) point out that English lamdacriminal justice practices were modified both
deliberately and inadvertently in the transit te ttew world. According to Laurence (1960), in thateld States,
capital punishment was inflected for treason, arsape, piracy, robbery of the mails with jeopatalyhe lives of
persons in charge, rescue of a convict going towdian, burning a vessel of war and corruptly destrg a private
vessel. Banner (2006) points out that, when wekthlrout the death penalty, we think in part, ireréinged
pictures-of black victims lynched by white mobshtdck defendants condemned by white juries, afestades,
and public hangings.

Slavery was legal in all of the colonies and bec#imedominant labor system in the southern anddyord
colonies and, for a time, in parts of the middléaAtic region as well. With the adoption of thava labor system,
the population of African descent also increasedoime areas more rapidly than the white populdédian &
Clubb, 2008). Banner (2006) argued that to keeprobaver their growing number of slaves, the seuathcolonies
resorted to ever-lengthening lists of capital s&tuln 1740, for example, South Carolina imposeddeath penalty
on slaves and free blacks for burning or destrogimg grain, commaodities, or manufactured goodsslaves for
enticing other slaves to run away; and on slavaming or bruising whites. Virginia, fearing attersp#t poising,
made it a capital offense for slaves to prepardominister medicine.

Lynching was a powerful tool of intimidation thaigped blacks’ imagination whether they lived in a
mob-prone part of the South or in the relative tyad¢ a border state (Brundage, 1997). When critaingre
executed, the most public places were chosen, vthere will be the greatest number of spectatard, s the most

for the fear of punishment to work upon them (Lawges 1960).



According to Banner (2006), race has interactetl wéipital punishment in two primary ways, both of
which were products of slavery. First, for mos®afierican history, capital crimes were defined uralyby race-
as a matter of formal law before the Civil War, dhnein as a matter of unwritten practice after thal @ar, when
formal racial discrimination became unconstitutiosecond, for a long time executions were stageaissto
reinforce the racial hierarchy. From the contengaifows sermons to the choice of execution teamithe
ceremony of execution included a variety of rituatended to broadcast a message of white domin@amer,
2006).

Lynching, like slavery and segregation, was notjueito the South. But its proportions and signifa=a
there were unparalleled outside the region. Drawimon traditions of lawlessness rooted in slaved/the turmoil
of Reconstruction, lynch mobs in the South contihteeexecute alleged wrongdoers long after lynchiagd
become a rarity elsewhere in the nation (Brundag87).

By the late nineteenth century, mob violence hazbb® a prominent feature of race relations in thatls
that for many symbolized black oppression. The prtipn of lynchings that occurred in the South regth each
succeeding decade after the Civil War, increasiomf82 percent of all lynchings in the nation dgrthe 1880s to
more than 95 percent during the 1920s. The tatholb violence outside the South, however sizablgraatly
overshadowed by the estimated 723 whites and 3)228s lynched in the South between 1880 and 1930
(Brundage, 1997).

The impact of the middle class in criminal justi@not be overemphasized. The “republic code”
movements after the Revolution created state stgtiaw. The very elitist and historic common lamhich flew in
the face of democracy, gave way to law created iogllerclass legislators. Although common law existe
appellate courts, statutory law became the mainceocef law. The modern police, created in the 185 1850s,
were a product of the urging of the middle-clagsnreers seeking more humane treatment of offengRfesfer,
2006).

By the 1920s lynching had virtually disappearedrfthe South. The West and Midwest had declining

lynching rates earlier. This is at a time when exien rates rose. The middle-class was respongibleshaping
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capital punishment. Although centralized and detddinom public view and participation, capital phrnent
satisfied many groups. The invention and impleméraf the electric chair in the 1890s seemedetariore
humane and clean (Pfeifer, 2006).

Most victims of lynching and official executions rgeethnic and racial males guilty of violating wame
With an historical development there is no wonthat the vast number of those on death row todagsept Black
or ethnic lower-class males (Pfeifer, 2006).

In the twentieth century, the death penalty argurhas centered on the Eighth Amendment, which
guarantees, among other things, that cruel anduahpsinishment shall not be inflicted. Althougtiates, the
Supreme Court has sidestepped the key questitime iend, it was the questions surrounding that dment that
formed the core of the debate: Does the death gyecraiel and unusual punishment (Gershman, 2008)égh
other issues of fairness and equity that focuselifom, Sixth and Fourteenth Amendment issues arthee
fundamental question in death penalty litigatios hlways been whether the execution of criminails isme with
the requirements of the Eighth Amendment. Propaneaive rejected that line of reasoning, and uniheylgll
arguments of death penalty opponents has beerattitd,core, capital punishment in modern sodetgruel and
unusual (Gershman, 2005).

The history of capital punishment well illustratee point and, if anything, adds additional dimensi If
the notion of system implies a measure of unifoysttie same crimes, same legal procedures, samensest and
same implementation of sentences-then the usepdbtpunishment has historically lacked systenmiaperties.
The use of capital punishment has not only chaged time, its use also has varied from one ardgwarsdiction
to another and from one ethnic, racial, and sagialip to another (Allen & Clubb, 2008).

Apart from matters of race and ethnicity, it wilroe as no surprise that the large majority of thmgedo
death, whatever their race or ethnicity, appedratee been of low economic status. These dispactieaot be
taken as no more than indications of a discriminal@w and criminal justice system. We know on otfp@unds
that the historical law and criminal justice wasssigely discriminatory and placed the poor at adisntage

(Allen & Clubb, 2008).



Parker, DeWees, and Radelet (2003) note that totistial safeguards are, in some cases, inadetpate
protect innocent people from the pressures that pace, prosecutors, and courts to convict atasts. There
have been cases where anomalies have slipped thtbegracks but mistakes-both intentional andteniional-
that result from systemic failures and flaws in tiperation of justice. Studies consistently rexealimber of
factors that can lead to the conviction of innogeetple. Police mistakes and misconduct have causmtful
convictions. Prosecutors have been known to igagidence counter to their case, misuse informdagtg know to
be unreliable, and fail to report exculpatory ewicketo the defense. Defense counsel has been fouralill-
prepared to argue their cases (Parker et al., 2003)

1.2 The Present Study

In Gregg v. Georgia (1976) and companion cased/Jthiges States Supreme Court approved modern death
penalty laws that it presumed would remedy thet@miness condemned in Furman v Georgia (1972).dvew
thirty years of experience and a wellspring of agsk on the modern death penalty are raising donltany
quarters about the successfulness of the newagigislin overcoming the problems identified in Famr(Acker,
Bohm, and Lanier, 2003).

Throughout the twentieth century, the issue ofaladisparities in the criminal justice system htsaated
the attention of criminologists. Scholars have ®ddace and ethnic differences in the frequenayriofinal
behavior and in arrests by police, adjudicatiorplysecutors, decisions by jurors, and sentencingdyges (Parker,
DeWees, & Radelet, 2003). Many studies over thiegaarter-century have documented continued raisalarities
in the administration of capital punishment, patacly in relation to race of the defendant anderatthe victim
(Gross and Mauro, 1984; US General Accounting ©ffl990; Baldus and Woodworth, 1997, 2003; Diei@838).
Conventional wisdom holds that the race of theimds pivotal, but the race of the defendant is (UB$GAO,
1990). For instance, according to Breslin (2008, ace of the defendant and victim are both pivotBlarris
County, Texas. Death was more likely to be impasgainst black defendants than white defendantsdaath was

more likely to be imposed on behalf of white vicsithan black victims.



Evidence of racial disparities appears in the adtration of the death penalty in the United Stalesath
sentences have always been disproportionatelyeapiblacks, other minorities, and the poor (Bew&p84).
While evidence of racial bias in executions hasldeand for as long as the death penalty has bsed, u
particularly in rape cases (Wolgang & Reidel, 19T83%earchers continue to find strong and congistddence of
racial bias in death sentences today. In early 2B@Y0 prisoners were on U.S. death rows; 46.8gnénvere
white, 42.9 percent were black, and 10.8 percent wther minorities (NAACP Legal Defense Fund, 2000
Several recent studies find that race-especiadlyrdice of the victim-remains a strong predictowbb has been
sentenced to death during the past twenty-fivesyé@aldus, Woodworth, & Pulaski, 1990; Gross & Maur989;
Radelet, 1981; Radelet & Pierce, 1985, 1991).

According to Howe (2009), statistical studies shayviinconscious racial bias in capital selectiortenat
under the Eighth Amendment. In McCleskey v. Kem@8(@), the Court appeared to shun such evidence as
irrelevant to Eighth Amendment challenges to capitmishment. Yet, this kind of evidence has infloe many of
the Justices’ views on the constitutionality of themth penalty and has sometimes caused the ©@aesttict the
use of that sanction under the Eighth Amendmentvg]@009).

Contemporary research on the death penalty indi¢htg the defendant’s race is only marginallytezldo
whether a murder results in a death sentence. Daf¢rcharacteristics most closely associated witbadh
sentence tend to be aggravating factors, suchfasdabnt culpability, that are prescribed by law Igéonb,
Williams, & Demuth, 2004). Various characteristifshomicide victims also appear to be significargdictors of
death sentences. In particular, several studies fuand that homicides involving white victims anere likely to
result in a death sentence even when other legg#yant case characteristics are controlled. Deatialty studies,
however, consistently treat victim race and gerdendependent effect (Holcomb, Williams, & Dem&@p4).

The use of capital punishment in American histaag heen marked by elements of seeming paradox. On
the one hand, the frequency of executions and #yeimvwhich they conducted have changed radicatythe other

hand, regional, racial, and economic patterns effuem the distant past have persisted into thetie#h-first



century. It is probably fair that the most sigrdifit change has been the long-term decline in tidénce of capital
punishment when viewed in relation to populatioi€A & Clubb, 2008).

In early years, Allen and Clubb (2008) acknowletig®, executions were public events, often
accompanied by a measure of ceremony and fanfao®nitrast, executions are now carried out in theost
privacy, and the only fanfare is an occasionalgsbin from of a governor’s office or outside thellw of a prison.
That hypothetical obverse from the past might bipriged to find that the population of the natiodé&ath rows in
2005 was well over three times greater than thed tatmber executed since 1976, without countingeheho died
on death row of other causes or who were exonematetherwise reprieved (Allen & Clubb, 2008).

Public support for the death penalty in the Uniiates is at the highest level recorded since @allu
conducted his first poll on the death penalty i88:979% of Americans favor the death penalty faspas
convicted of murder (Gallup, 1989). Ubiquity of papt is so great that at least one-half of theaadpnts in every
social category examined in the poll are in favithe death penalty for persons convicted of murdgrarticularly
significant feature of this support is that mostekinans know very little about the death penalty & effects
(Finckenauer, 1988; Ellsworth and Ross, 1983; SardtVidmar, 1976). Thus a majority of Americanséntaken a
very strong position on an issue about which threysabstantially uninformed (Bohm, Clark, & Aveh§91).

Society has always used punishment to discouragidviae criminals from unlawful action. According to
Bentham (1789), the role of punishment in itsel6weail and should be used only to exclude someegreail.
Thus, the only justification for punishment wasetetnce (Williams Il & McShane, 2004)he dominant approach
to determining the relationship between deterreamzkthe death penalty involves comparing the ritemicide or
some subset of homicide and either the legal stdttise death penalty or the performance of aauatutions
within or across particular jurisdictions. The ded@ce hypothesis is supported when lower homicitks are
found within time periods or jurisdictions where tlieath penalty has been available or in use (SenefWrinkle,
Brewer, & Marquart, 1999). In the post-Furman ¢hne, South as a region accounts for more than 8tepeof

execution in the USA. Moreover, 45 percent of aé@itions nationwide (1976-2004) have occurrechiy two



states, Texas and Virginia (Death Penalty Inforara€enter, 2005). Bedau (1997) has referred tdribieasing
concentration of executions within the USA as #ngionalization of the death penalty.

A number of recent studies examine the possiilitgisparity in the imposition of the death penalty
(Baldus & Woodworth, 1998). The purpose of thiggtis to examine the perception of criminal justitedents on
possible race in capital punishment sentencing.sfimy examines how the victim’s race and gendssipty
influence the likelihood of death penalty sentegdiy examining the relationship between the radgb®fictim
and of the defendant.

It can be anticipated that more Criminology andh@@nal Justice (CRCJ) credit hours completed andgei
a CRCJ major would all correlate with attitudesvtwether the University of Texas at Arlington (UTBRCJ
students feel that the race of the victim and didebinfluence the death penalty sentencing. Howetvis also
assumed that the gender correlates with suppodafaital punishment. This study examines the watatiip
between various factors, such as the nature afffeese, defendant’s criminal history, defendamico
demographic characteristics, and victim demograpfiibe data for this study were obtained from CRi@dents at
UTA. They were both undergraduate and graduateestacenrolled in the 2010 fall semester.

The central claim of the research, racial dispgesigxist, as Breslin (2008) acknowledges, does not
insinuate that judicial actors intend to discrintthaBecause human motivations are unobservabkmtefai
methods cannot be used to determine whether digsaare intentional or unintentional, consciousioronscious
(Black, 1995). Traditionally, race has referredte “major biological divisions of mankind,” whicre
distinguished by color of skin, color and textufénair, bodily proportions, and other physical feas (Montagu,
1972). The word “disparities” is used throughowt thsearch to denote aggregate numerical diffesemddgle the
word “discrimination” has been avoided becausafainly impugns motives (Breslin, 2008).

The following chapter will present a review of tagure. A history of capital punishment in Amen#
be explored, as well as current issues. The litegaeview will look at the racial composition dftvictim-offender
in the death penalty from the slavery era to tles@nt time. A review of literature on differentliss such socio-

economic of the defendants, rape and capital pomésh, how the capital juries were and are sele&etkrica’s
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support of the death penalty, deterrent effecttardJnited States Supreme Court opinions on aéadihg capital
cases in America. In Chapter Three, the methodoldtiexplain how the study was conducted. The ifiigd from
this study will be discussed in Chapter Four. Ali@ter Five will cover limitations of the preseesearch,

potential policy implications and suggestions fatufe research.
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CHAPTER 2
LITERATURE REVIEW

The review of the literature explores the histoiyhe racial disparities in regards to the admiaistn of
the death penalty in the United States from therdek area via slavery to the present time. Thiewewuf the
literature also examines the deterrence and theosupf the death penalty among the American publige to the
history of the death penalty in America, the peticgs of males and females have been influencetidyegion
where most lynching and executions took place. @8hpases such as Furman v. Georgia (1972) and d8&¢v.
Kemp (1987) are explored in the review of literataince they are the key cases in this study avel $tzaped the
American Criminal Justice in regards to the adntiat®n of death penalty.

Few, if any, issues have received more intensdargiterm attention in criminology than the proper
place, if any, of capital punishment in an enligiete criminal justice system. Concerns about théhdeanalty were
at the forefront of attention of a number of thdyefounders of criminology, and the debate corgimtoday as the
United States maintains the distinction of beirgydhly Western nation to retain capital punishnientommon
murder (Bailey & Peterson, 1994)

It will come as no surprise to learn that Africaméricans have been executed in disproportionatédarsn
during the history of the United States. Memberstber ethnic and racial groups also were exeduated
disproportionate numbers (Allen et al., 2008). R&acompose 12.9 percent of the American populdtibs.
Department of Commerce, 1999). Yet at the end 881Blacks accounted for 49.4 percent of the 1IBomi
residents of American jails and prisons (U.S. Dapant of Justice, 1999). This proportion has riskghtly (from
48.6 percent in 1990), indicating that recent inses in prison populations disproportionately affdacks. In fact,

between 1990 and 1997 the number of prisonersrepséntences of more than one year increased stibiya 54
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percent for white males and 61 percent for blaclemaGiven these increases, the end of 1997 fowore bilack
males than white males in American state and fégeisons (U.S. Department of Justice, 1999).

The overrepresentation of blacks in U.S. prisonzairiially attributable to higher rates of arrest f
conventional crimes (Silberman, 1978). Tonry (19%9&) example, found that blacks made up 44.8 peroke
violent crime arrestees in 1991. In a study of 1882st rates, Walker, Spohn, and DelLone (1996&jearthat
blacks were arrested at a rate two and a half thigdser than that predicted by their representatidhe general
population. The same authors (2007) observed tiyedadisparities are found for robbery and murde arrest
rate for African Americans is nearly four times wia would expect for murder and robbery. The déffeees also
are pronounced for rape, motor vehicle theft, gémgblagrancy, stolen property offenses, and wespdienses
(Walker et al., 2007).

Studies examining only cases of convicted felomginae to document racial disparities in sentencing
Walker et al. (2007) pointed out that people obcoeceive more severe sentences than whites dangtance, in a
study of persons arrested and charged with a strglg felony in Sacramento County, California, begw 1987
and 1989, Barnes and Kingsnorth (1996) found tleids were more likely than Hispanics and whiteseteive a
prison term. Additionally, among those sentencegrtson, both blacks and Hispanics served longengeghan
whites did. For instance, according to Bureau sfida Statistics (2005), in June 2004, there wengelr among
males between the ages of 25 and 29: 12,603 of ¢@&,000 African Americans, 3,606 of every 100,000
Hispanics, and 1,666 of every 100,000 whites wecarcerated.

2.1 Deterrence and the Death Penalty

Siegel (2006) defines deterrence theory as the thawif the probability of arrest, conviction, and
sanctioning increases, crime rates should declineording to Williams 11l and McShane (2004), thiassical
School saw two forms of deterrence: a specifimdividual form, and a general or societal form. &fie
deterrence applied to the individual who commitiecbffense. The idea was to apply just enough feadrffset the
amount of pleasure gained from the offense. Genletalrrence, on the other hand, was to apply ter gtbtential

offenders by showing them that a punished indiviidu@uld not gain from his or her offense. Throughtehing, or
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otherwise knowing about an individual receiving ishiment for committing an offense, others wouldnethat
such behavior is not profitable and thus woulda@hmit similar acts (Williams Il & McShane, 2004).

Dating back to the original formulations of Benthand Beccaria, deterrence theory is fairly
straightforward in its causal explanation of crirBenply put, deterrence theory assumes that offsnebeercise
rational judgment and are reasonably aware of thenpial costs and benefits associated with crilvants
(Paternoster, 1987). This assumption translatesrgy into the proposition that both individuai## and
aggregate crime can be curbed by the crime-coattdlities of the criminal justice system, thathg,increasing the
potential costs and probable risks of criminal vidra(Becker, 1968; Sherman, 1990).

Considerable heterogeneity exists across statesrirs of whether states have adopted or readoptztth d
penalty statutes in the wake of the Furman deciagi@hthe extent to which states that have the lathe books
actually impose the sanction. Despite such vanatigractice, however, policy makers are in gneatgeement
regarding the potential utility of the death pepals a deterrent to criminal activity (Beckett, Z9Moon, Wright,
Cullen, & Pealer, 2000).

Empirical studies of deterrence and capital punistnare best classified by their research desigrss=
sectional designs compare homicide rates acrossliciions. The earliest deterrence studies ofkimd simply
compared rates of homicide in retentionist stdtastave statutory provisions for the death penalte rates in
abolitionist states without such provision. Findirghowed that retentionist states typically expesae higher rates
of homicide than did abolitionist jurisdictions tBarland, 1925). A new generation of cross-sectisnalies has
employed multiple regression analyses to prediet#ite of homicide across jurisdictions while colfitng for
extraneous variables (Forst, 1977; Passell, 197®has consistently found executions to have recetin murder
rates (Cheatwood, 1993; Peterson & Bailey, 1988).

In a later study that included a measure of thtag#y of punishment, Peterson and Bailey (1991)
analyzed the relationship between actual execuiodshe monthly rates of felony murder throughbatUnited
States from 1976 through 1987. The researcherslfoarconsistent relationship between the numbexetutions,

the level of television publicity of these execupand the rate of felony murder. A study follogvidklahoma'’s
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return to capital punishment disaggregated homscid® felony murders and murders involving straage
(Cochran, Chamlin, & Seth, 1984). Using an intetedptime-series design, Cochran and colleaguesj168nd
no change in the rate of felony homicides overa®aveeks following this highly publicized executjdout
observed an increase in another study that fouridcaease in several types of homicide in metrdaolareas after
Arizona’s first execution in 29 years.

Cochran et al. (1994) conducted an interrupted-8ar@s analysis to examine the possible deteeféatt
of Oklahoma's return to capital punishment aftéwenty-five-year moratorium. On September 10, 1€C@arles
Coleman was executed at the Oklahoma State Paaitenthis execution generated a significant amadmbedia
coverage in the state. Cochran and his associzdesmed that if the death penalty has a deteroteniial, it
certainly should be evident in comparing weeklgsadf felony murder for periods before and after@woleman
execution.

Examining the period January 1989 through Decerhbed (n=156 weeks), Cochran and his associates
(1994) did not find a statistically significant diee in total felony murder resulting from the Cwlan execution.
The average number of weekly felony murders wag slightly for the pre- versus post interventiomipd (.73
versus .65). The decline was not statistically ificemt, and the investigators concluded thatdt ot warrant a
deterrence label.

According to Bonner and Fessenden (2000), the aggtsyfor and against the death penalty have not
changed much in Michigan that abolished the deatfalty in 1846 in respect to death penalty androkriee. At
Michigan’s constitutional convention in 1961, theebates heard arguments that the death penaltpatas
deterrent, that those executed were usually the @ disadvantaged, and that innocent people éad fentenced
to death. Michigan’s governor, Eugene Wanger, oimut that the same arguments are being made to@8p0.
He went on to said that two-thirds (141 to 3) @& tlelegates were republicans, like himself, and mese
conservative (Bonner & Fessenden, 2000).

Early in 1995, the Death Penalty Information CedPIC) reported that a new national survey showed

the attitudes of police chiefs to be remarkablirie with those of the general public in regard$ifeowithout the
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possibility of parole (Dieter, 1995). He pointed that the police chiefs were asked if they hadhoose the death
penalty; 87 percent expressed no confidence idd&rine that executions significantly reduce thenber of
homicides.

After thoroughly reviewing the empirical literatyieeterson and Bailey (1998) concluded that thie ddic
evidence for any deterrent effect of capital pumeht was incontrovertible. According to them, nedible
empirical studies had ever been able to demongtratéhe severity, certainty, or celerity of capjiunishment
reduced the rate of homicide.

2.2 Public Support of the Death Penalty

In his 1972 opinion in Furman v. Georgia (1972)tibe Thurgood Marshall stressed the importance of
public opinion with respect to the constitutionalitf the death penalty. In the opinion, Justice $hail describes
four standards by which to judge whether a punistinsecruel and unusual. His fourth standard i$ Wizere a
punishment is not excessive and serves a validl&ie purpose, it still may be invalid if popuentiment abhors
it. Thus, Marshall wrote that it is imperative fonstitutional purposes to attempt to discern tiodgble opinion of
an informed electorate.” He stresses that the pshithoice about the death penalty must be a krdwyelable choice
(Furman v. Georgia, 1972).

Bohm et al., (1991) point out that like many dga¢halty opponents, Marshall believes that, given
information about the death penalty, the great roésgizens would conclude that the death penalisnmoral and
therefore unconstitutional. The authors argue Jhatice Marshall assumes that support of the qesihlty is a
function of a lack of knowledge about it, and tbpinions are responsive to reasoned persuasiodmouddh some of
his colleagues on the Court disagreed with him,d{alt maintained that retribution is a goal that lgislature
cannot constitutionally pursue as its sole jusdifien for capital punishment (Furman v. Georgia 2)9He could
not believe that at this stage in our history thatAmerican people would ever knowingly suppomposeless
vengeance. Inasmuch as an uniformed public magfhencing the practice of capital punishment,dhg@unt of

knowledge that the public possesses and its ral&i@pinion is important to consider (Bohm et 4091).
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America is one of the very few nations with a rejergative government which still uses the deatfalpgn
and the only one where the laws regarding its impletation are not uniform throughout the nationvary widely
in different parts of the country (McAllister, 2003 oday, the death penalty is legal in 37 jurifidits within the
United States. This includes 37 states, the fedgnaérnment, and the military (DPIC, 2009). Adting to Death
Penalty Information Center (2009), the May 2006l@=aPoll found that overall support of the deathadty was
65% (down from 80% in 1994). The same poll revedhad when respondents are given the choice odifieout
parole as an alternative sentencing option, mooesd life without parole (48%) than the death ptyr(@l7%).

Breslin (2008) points out that too often Americapgak primarily to themselves when the topic ttions
the death penalty. Because the United States iashef the industrialized Western countries tairethe death
penalty, we often think of it as a purely Ameriggmenomenon. But it does impact the internationadrooinity in
significant ways, especially given the reality thany of the nation’s trading partners and cloabigts refuse to
extradite criminal suspects who may face the dpattalty in the United States (Breslin, 2008).

Since the late 1960s, according to every availatgasure, the American public has professed sufgoort
capital punishment by a majority of more than tae@he (Bedau, 1982). A February 1965 Gallup suskeywed
that 45 percent of the respondents supported ¢apitgshment for murder, but only 23 percent fadoitefor
persons under 21 years of age (Erskine, 1970).58 T&allup poll indicated that while 68 percentefpondents
favored capital punishment, only 65 percent itfemen (Wolfgang & Reidel, 1973).

Examination of the polls reported by Erskine (19&3)well as other polls, indicates that the deloigic
correlates of death penalty attitudes are rathesistent across the polls. Bedau (1982) arguedhtbat of the data
are based on attitudes for the crime of murder wiitltonsideration for post-Furman restrictions. &aly, people
who support the death penalty tend to be oldes, désicated, make more wealthy, white and from uabaas. A
greater percentage of white collar workers, matakarers, and farmers favor capital punishment ttan
professionals and businesspersons. Among Cathhbice is more support for the death penalty thaoragm

Protestants, and Republicans tend to favor camitalshment more than democrats and independentsr(B091).
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In a study of 839 respondents in Volusia Countgrifih, Thomas and Foster (1975) administered a
number of multi-item scales measuring support &pital punishment, perception of crime rates, &dar
victimization, perception of the effectiveness ahghment as a deterrent to crime, and willingriessmploy
punishment as a reaction to crime. All of the ssalere positively and highly correlated with onether. The
authors interpreted their findings as supportiva obmplex sociological mode which assumes thgi@uaor the
death penalty is a utilitarian response to risinge rates. They argued that perception of an asing rate of
criminal behavior results in fears of victimizatiand willingness to employ punishment (Thomas &t€Qs975).

Bedau (1982) suggested that in comparison to pexgesed capital punishment, persons who favor
capital punishment are more likely to be personsatened by rising crime rates and to hold attgudeoring
general social and political conservatism. The @uttent on to say that they support the more dipetitresults
that suggest that at least for some people théd gestalty may be favored more for retribution thlaterrence.

According to Vidmar and Ellsworth (1974), persorfsovsay they favor the death penalty are more liteely
be willing to endorse attitude statements suppgrinch things as discrimination against minorityups,
restrictions on civil liberties, and violence farhgeving social goals than are persons who sayaheagainst the
death penalty.

Vidmar and Ellsworth (1974) observed that persohs favor capital punishment care more for the
terminal values of a sense of accomplishment, fas@turity, and national security and the instrurvatues of
being ambitious, logical, and responsible. They dass for the terminal values of a world of peacpiality, and
true friendship, and the instrumental values ohgdorgiving and loving.

Support of the death penalty appears to have $fdadieased from around 65 percent in the earl§0&9
According to a Gallup Poll in September 1994, publipport for the death penalty is now at an aikethigh of 80
percent (Bedau, 1997). Bohm (1991) pointed out)élis known about what the American public redfiynks of
capital punishment (p. 139).”

Studies conducted by Fox, Radelet, and Bonste8llj1€$howed that public support for the death pgnalt

depends a great deal on just what kind of murdier gaiestion: Support for executing a serial muedesuch as the
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notorious Ted Bundy (electrocuted in Florida in 988s one thing; support for executing a battexéfd who in
desperation kills her abusive husband is anothee.authors also confirmed the Gallup poll of 1984t showed a
marked falloff in support for the death penaltiifé without the possibility of parole (LWOP) isdfalternative (Fox
etal., 1991).

For those opposed to the death penalty, undoubtiélynost interesting and encouraging research
discovery is that support for the death penalths faff dramatically if its supporters are offered/DP as an
alternative (Bedau, 1997). This finding was firabficized in May 1990 in the New York Times by Vifilin J.
Bowers (1990), who reported that in California weh82 percent of the public professed support ferdiath
penalty, a mere 26 percent continued to preféoitféred the alternative of life without the pdsitity of parole plus
some form of restitution to surviving family membaf the murder victim.

According to Bowers, Vandiver, and Dugan (1992¢sthfindings have been supported by extensive
further research, and conclude that “as few asrmofaur people are staunch death penalty advoeeteswill
accept no alternative, and that as many as twofdour people are reluctant supporters who actteptieath
penalty but would prefer an alternative (p. 81)I5&orth and Ross (1983) provide more detailed data survey
of 500 northern Californians in 1974, which alsee@&ed widespread ignorance. Most respondents, Sbpercent
to 89 percent, did not know that most Western Eeaopcountries had abolished capital punishmertt, tha
comparisons across time and jurisdiction fail towglthat the death penalty deters, that it is cabtn life
imprisonment, and so forth.

Indeed, the political, economic, and moral ramifmas of America’s experiment with death will cante
to have profound consequences on the country’siposh the international community. What is mategse
consequences become even more serious-even mgheemed-when one factors in the controversial isguace.
It is, therefore, incumbent on scholars and comaterd from the United States and around the worlarbaden the
conversation about race and capital punishmette¢ome more cognizant of how race impacts Ameridaah

row (Breslin, 2008).
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From the seventeenth century through the 19304/ tiited States made increasing use of the death
penalty, however, this did not increase as rapadlyhe national population, and the rate of exendti relation to
population declined. Capital crime was redefinedipalarly from the latter eighteenth century ondiaFhe number
of offenses that carried the death penalty wasrpssively reduced, and execution was increasiragliyicted,
although never exclusively, to offenses that inedlthe death of a victim (Allen et al., 2008).

2.3 Capital Punishment and Wrongful Conviction

Arguably, the American System of Criminal Justis@aimed with more safeguards against wrongful
conviction than those of any other nation in theldor he Bill of Rights of the U.S. Constitutiongsides nineteen
separate individual rights for the alleged crimioiénder. Among these constitutional safeguardgfze right to be
free of unreasonable searches of person and plaesidence; the right to the presumption of inmaee the right
to effective legal representation; the right tgpaegly trial with a jury present; and the right éoauljudicated
without regard to race, gender, and religious pegfee. In sum, we are afforded the right to duegse at each
stage of the criminal justice process (Westervelidinphrey, 2001).

Despite these safeguards, however, national aitehts recently focused on the repeated discoyeheo
factual innocence of convicted persons (Connoradkegan, Miller, and McEwan, 1996). Documented sade
wrongful convictions continue to accumulate. Fatamce, Radelet, Bedau, and Putman (1992) repdouon
hundred cases of wrong-person convictions invohingericans found guilty of crimes, many punishdjedeath.
Twenty three of these convicted persons were egdcuthile others spent several years in prison.eMecently, a
significant National Institute of Justice study (@ars et al., 1996) documented twenty eight cabeslividuals
who since 1979 had been convicted of either musdeexual assault, only to be exonerated by DNAenie.
Since then, another thirty six individuals have dféad from DNA exonerations (Scheck, Neufeld, & &yer,
2000). Some of these cases also appear on the Pea#ity Information Center’s list of death rowsprers who
have been fully exonerated and released (Diet&7)19

By the end of 1990, more than 500 inmates had brecouted nationwide; and the death penalty had

become a much more significant reality within tfaion’s criminal justice system. With the increasexecutions,
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though, came increased concerns about the possilifilvrongful convictions and executions. The digery of
numerous wrongfully convicted death-sentenced iemat lllinois during the late 1990s led to the trmaghstantial
reflection on the American death penalty systemesthe 1960s and early 1970s. governor Ryan, idlino
Republican governor, first declared a moratoriuneracutions in 2000 and eventually commuted theesers of
all 167 inmates on lllinois’ death row in 2003 (liean Bowers, & Acker, 2009). “Until | can be suleat everyone
sentenced to death in lllinois is truly guilty,” Ganor Ryan observed, “no one will meet that fétespciated
Press, 2000).”

Given that blacks are overrepresented in Americeop populations, one would expect a higher
proportion of blacks than whites among all thosesied to have prior records of felony convictidhosecutors,
looking at the prior record, may believe that thepect is the type who fits the stereotype of sar@ewho might
commit further felonies and, as a result, discawrlence pointing to a different suspect or toitim®cence of the
accused (Parker et al., 2003).

Parker et al. (2003) argue that those who are viyaranvicted are easy targets; and for a variety of
reasons, blacks may be easier targets than whitey. are less likely than whites to have accessdources
necessary to employ a high quality defense attoamelyother members of a defense team. Blacks mayobe
likely to be transients and have no roots in th@mainity or less likely to have contacts among distaed or
affluent people with the power, knowledge, and gperecessary to fight an erroneous prosecutiorih@ @xtent
that blacks, in part because of a relatively log@gioeconomic status, are easier targets thansylsiieh attributes
will contribute to higher rates of wrongful convarn (Parker et al., 2003).

Recent public opinion polls reveal that most Amenig believe that innocent people are sometimes
convicted of murder. These polls also suggestrégiondents’ beliefs about the likelihood of wrangfonvictions
affect their views on the death penalty. A Haradl ponducted in July 2001 found that 94 percerthoke polled
believed that innocent people are sometimes catviof murder; only 3 percent stated that this née@pens

(Walker et al., 2007).
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Continuing their research on wrongful convictioRadelet, Lofquist, & Bedau (1996) identified 68 &as
since 1970 where prisoners were released from deatlbecause of doubts about their guilt. They gmésd brief
vignettes describing each case. In contrast to #aelier work (Bedau & Radelet, 1987), in whickytrelied upon
the (assumed) judgment of neutral observers tameie whether a defendant was innocent, Radekdt €1996)
identified these cases by “deferring to the deaisiade by the final court or jury that evaluategl éhidence in the
case (p. 914).” In the 1996 analysis, Radelet.dbahd that a majority of those released from deatv were
African-Americans or members of other minority gpsuHowever, they did not identify the race of Wietim in
these cases.

2.4 Death Penalty and Southern Justice

Holden-Smith (1996) argues that the execution albimen for allegedly raping white women is a
defining characteristic of the history of race tielas in the South. In the years between the @uar and the early
1930s, these executions often took the form ofeebetgal lynchings in which black men were burnédubtsor hung
by mobs of whites. Lynching served primarily as@ams to control black people in a white supremacistire.
However, Southern apologists for lynching argued the mob acted in order to protect the virtuesbite Southern
womanhood from black men who were incapable ofradlitig their desire for white women. Thus, beyond
functioning to create an atmosphere of danger agwbe in which the white Southern woman was keaptrivle of
vulnerability and weakness in the patriarchal S¢htblden-Smith, 1996).

In the Martinsville Seven, Rise (1995), an Assistiofessor of Sociology and Criminal Justice at th
University of Delaware, tells the story of the legeoceedings that culminated in the execution gfaup of young
black men accused of having raped a white womaairtinsville, Virginia. All seven men died in Vingia's
electric chair in the first of February, 1951.

Rise’s (1995) account of the Martinsville affdiotoughly describes the factual background of tsec
and the legal proceedings leading up to the coiovistand executions. He also examines the plat@otase in

the history of Southern justice and race. In da@iogProfessor Rise presents the interesting tHestisbecause these
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trials comported with the legal requirements fdaiatrial, the convictions and sentencing of theseen men
atypical of the Southern justice that had usuadigrometed out to blacks accused of crimes agatmgsy

Professor Rise’s (1995) thesis is flawed; howelecause he fails to recognize that a trial of sélack
men accused of having gang raped a white womanl d@ye but one outcome in the South of the 194@mrdless
of the procedures used or the guilt or innocenadb@ficcused. Professor Rise downplays far too rinechacial
subtext that underlies most Southern stories atheutonviction of a black man accused of havingda@ white
woman. Thus, he fails to acknowledge that the Maviile affair is part of a long history of uneqasdtice in cases
of blacks accused of crimes against whites, eslhewidiere the crime is rape (Holden-smith, 1996).

Gross and Mauro (1989) examined death penalty idesi$n the post-Gregg era (1976 to 1980) in eight
states-Arkansas, Florida, Georgia, lllinois, Misgpi, North Carolina, Oklahoma, and Virginia. THeynd that
the risk of a death sentence was much lower fagratfnts charged with killing African Americans ttfan
defendants killing whites in each of the eightestancluded in their study. In Georgia and Misgigsifor example,
those who killed whites were nearly 10 times asliko be sentenced to death as those who killedakf
Americans (Walker et al., 2007). Streiker and 8&e{2006) argue that 11 Southern and Border States
responsible for 85 percent of post-Furman execstiargeographical imbalance of unprecedented matmit

In terms of executions rates per capita, the toptafes most likely to carry out death sentencesith the
end of 2005 were Oklahoma, Delaware, Texas, Viggiissouri, Arkansas, South Carolina, Alabama,isiana,
Nevada, Georgia, North Carolina, Arizona, Floridag Indiana (Robinson, 2007). Again the South I¢hdsvay,
as 11 of the top 15 states are in the South.

The racial disparities did not disappear when GamssMauro (1989) controlled for other legally xelat
predictors of sentence severity. They argued thatmajor factual finding of this study is simplleere has been
racial discrimination in the imposition of the degienalty under post-Furman statutes in the eight¢sthat we
examined. The discrimination is based on the réi¢leeovictim, and it is a remarkably stable andsistent

phenomenon . . . The data show “a clear pattemxplainable on grounds other than race (p. 109)".
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In McCleskey v. Kemp, the Supreme Court heardrtestly from a sociologist, Professor David Baldus,
who showed that the death penalty was applied @iptionately to African Americans in Georgia (Rudon,
2007). Baldus, Pulaski, and Woodworth’s (1983) gtutilized a multiple regression analysis includ2p
variables likely to affect the outcome of deathadgncases in order to test the hypothesis tha ohdefendant and
race of the victim played a role in death penadtytences. The study found that only 1% of Caucasieceived the
death penalty in homicide cases between 1973 an@, ¥¢hereas 11% of African Americans received ttlal
penalty. Additionally, the study found that 22%Adfican Americans who killed Caucasians receivedtie
sentences, versus only 3% of Caucasians who kifadan Americans (Baldus et al., 1983).

For Lanier et al., (2009), although critics of B&ldus study could quibble with some of the modglm
the research, it was hard to deny that the stuftyexf considerable support for a proposition thastnobservers
already believed: that the death penalty in thetfs6ar in at least in one major Southern state)ddémonstrable
caste aspect. Perhaps the most notable findingedBaldus study was that race played its mostfgigni role on
the victim side, with few killers of African-Amer@ns receiving the ultimate punishment; an intemgstorollary
was that African-American defendants might havedaretter in some respects within the Georgia sysiiezen
that most homicides were intra-racial, and Afridamerican killers of African-Americans were signdiatly less
likely to receive the death penalty than whitegtsl of whites (Lanier et al., 2009).

According to the Espy File (Espy and Smykla, 1998iginia has the distinction of executing more
criminals than any other state between 1608 and 1/991288); this includes 736 slave executions) alere than
any other state (Aguirre and Baker, 1999). Thisubggof executions, historically rooted in slavenglaace,
continued well into the 2Dcentury. In the pre-Furman era (1908-62), 86 perokoffenders executed were black
(JLARC, 2001), a disparity that cannot be explaihgdhe proportion of blacks in the total populati@r in the
percentage of capital-eligible offenders). Furthemen Virginia continues to execute offenders aigh hate relative
to other states in the post-Furman era (1976-2G@¢pnd only to Texas in the total number of exenstand

fourth among the death penalty states in its ex@cuate (DPIC, 2005). However, as the JLARC (20@pprt
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observed, racial disparities in executions haven lsedstantially reduced, with 51 percent of thoszated since
1976 being African American.

One study of the effect of capital punishment omivide rates in Texas from 1933 through 1980 fonad
support for the deterrence hypothesis (Decker avtifédd, 1990). The authors found that executioneveetually
followed by an increase in homicide rates. By Far tnost active death penalty state, Texas has atsbfor more
than a third of all executions in the United Statiese the reimplementation of capital punishmerihe years
following Furman v. Georgia (1972). In 1997 alomexas executed a record number of 37 capital mersler
accounting for half of the 74 U.S. executions iattyear. Texas has provided an ideal natural exger to engage
the deterrence hypothesis. The number of executimhsot appear to influence either the rate ofdruin general
or the rate of felony murder in particular (Sorenseal., 1999).

2.5 Rape and Capital Punishment

As early as the year 800, rape was a capital affengnglo-Saxon England. In 1769, William Blacksto
the leading 18 century authority on the common law in both Endland the colonies, defined common-law rape
as the carnal knowledge of a woman (sexual intese)dorcibly and against her will (Samaha, 2008).

Rape is second only to murder in being regardddwyand society as the most serious crime. Thi®is
just true today. From colonial times until 1977 entthe U.S. Supreme Court declared it was crueLangual
punishment, rape was punishable by death in ses&tals. Rape is a serious crime even if victinfilesno
physical injury, not even minor cuts and bruisdsaflis because rape violates intimacy and autorinrayway that
physical injuries cannot. Even less-invasive sdyw@nerated touching, such as pinching buttocKsmalling
breasts, is treated as a serious felony (Samab&)20

In American history, the death penalty has beery laggely, a male monopoly (Allen et a2008).
Considerable research demonstrates that the ass, and gender of the victim are frequently aased with
sentencing disparity (Holcomb et al., 2004). Thecpption of white females as a subgroup deseryiegial

protection has frequently resulted in different@dponses to their victimization. In the Unitedt&athe rape of a
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white woman, especially one thought to be perpadraly a black man, has historically been treatecerseriously
than rapes of black females (LaFree, 1989; Kle6B1).

Furthermore, the use of capital punishment for rape limited almost exclusively to cases involvimigite
female victims, particularly in southern jurisdaots. The symbolic power of white female victimgeasally when
threatened by non-whites, has been used to enablie pupport for a variety of laws and social moents
(Holcomb et al., 2004).

Allen et al. (2008) noted that while execution feost nonlethal offenses either declined or was
discontinued prior to 1945, rape, attempted rapd,rape with other offenses such as burglary doepbwere
exceptions. Again, executions for these offense® wearked by a clear ethnic bias. After the seemitecentury
the percentage of African Americans put to deathrdpe was consistently greater, often many tinmeatgr, than
that of whites. Moreover, in the decades of the faheteenth century, the percentage of African Acaes
executed for rape increased. Most of the incraasieel number of African Americans executed for ptiml
offenses was due to the increase in the numbdoplgath for rape (Allen et al., 2008).

The number of whites executed for rape also ineeasthe early twentieth century, but the numivesse
far smaller for African Americans. The offensesdrich other ethnic groups were executed underiitdat
change. The large majority of these groups, ar@D¥d, were executed for crimes that involved thehdefa
victim. Native Americans and Hispanics were sometiraxecuted for rape, but the number was smakif4dt al.,
2008).

Evidence of interactive effects of victim demogrigglcomes primarily from research on rape case
processing and a limited number of death penaliyiss. The majority of studies on sentencing digpar sexual
assault cases focus exclusively on outcomes adiffssent racial combinations of female victims andle
assailants. In general, studies find that rapemsagahite females receive the most severe resgprseecially
when the assailant is a black male (LaFree, 1988shy 1987; Spohn, 1994).

In Coker v. Georgi§l977), the Supreme Court found that death pefaitthe crime of rape is

unconstitutional. Mandery (2005) points out thak@uhad argued in his brief to the Supreme Couatt ¢hpital
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sentencing was tainted by an impermissible degfregcial bias. Coker presented evidence that oveswaty-year
period in the South, black men accused of rapingeniiomen were more than eighteen times as lilelyet
sentenced to death as white men accused of thegame But, the Court decided the case solelyhengrounds
that the death penalty was disproportionate tathee of rape, and was thus in violation of theHg
Amendment’s prohibition on the cruel and unusualigiument. The Court completely sidestepped thak&sue-
remarkably, there is not a single mention of raceyf Coker’s racial argument, in the Court’s rdpdropinion
(Cole & Bunger, 2004).

The Supreme Court’s silence on the racial disgarith Coker is instructive-the Court was doing#st to
avoid discussing the overwhelming evidence of taligparity, and it succeeded. But less than tensafter
Coker, the Court confronted the issue of raciatritisination in capital sentencing head-on, in gnedmark case of
McCleskey v. Kemp (Cole & Bunger, 2004).

Contemporary research on the death penalty indi¢htd the defendant’s race is only marginallytesla
whether a murder results in a death sentence (et al., 2004). Professor David Baldus’ semihadg on
racial disparities in the imposition of the deaéimalty served as the centerpiece of the McCles&sg,dn which the
defense lawyers argued that the racially discritirygapplication of Georgia’s death violated theuBlgProtection
Clause of the Fourteenth Amendment (Cole & Bung@®4). Mazzella and Feingold (1994) argue thatrdlce of
the defendant has an effect on how participanthiat@evidence and reach sentencing conclusioriaudman, it
seems fair to say that the Court was, at leastreawfahe disturbing evidence of racism in capgiahishment
(Mazzella & Feingold, 1994).

Baldus et al. (1990) also discovered that the odi¢ke victim played an important role in both the
prosecutor’s decision to seek the death penaltyttangury’s decision to impose the death penalhe Victim's race
was a particularly strong predictor of the prosecatdecision to seek or waive the death penale authors went
on to say that, Georgia prosecutors were nearlytfmes more likely to request the death penaltyAffsican
American offenders convicted of killing whites thfam African American offenders convicted of kilrAfrican

Americans. Although the race of the offender way anweak predictor of death penalty decisions dhedegal
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factors were taken into consideration, the radgh@fvictim continued to exert a strong effect othitbe
prosecutor’s decision to seek the death penaltyttanglry’s decision to impose the death penaligidBs et al.,
1990).

The case of the Martinsville Seven is unique in #mals of the death penalty because the seven
executions were the largest number ever for asiimgtance of rape. Indeed, no reported lynchinglent involved
a larger number of black men put to death for rggirwhite woman (Holden-smith, 1996).

2.6 Capital Juries and Capital Punishment

Juries stand at the center of the death penaltgepro If the defendant requests a jury trial, ting yill
make the original conviction determination. In genalty phase, if the prosecution seeks the desatalty, the jury
either passes sentence itself, recommends a sentetite judge, or makes findings of fact that cehtipe court to
reach a result (Russell, 1994).

According to Bright (1995), the unconscious racemd racial stereotypes of prosecutors, judges, and
jurors, the majority of whom are white, may welldigred up in cases involving an African Ameriagfender and
a white victim. In these types of cases, officiasd jurors’ beliefs that African Americans arelgid or morally
inferior, coupled with their fear of African Amedas, might incline them to seek or to impose tretdpenalty.

If jurors can empathize with someone, they willdss likely to judge him or her as harshly. Thdihtio
understand or empathize with someone depends hpaability to identify with that individual. Senteing
typically focuses on just that notion of empatht Yurors typically feel less empathy for somepaeceived to be
from a different class (Adler, 1974).

Even though the jurors do not reflect their comrtiasj they are the individuals most likely to besén
for juries. Jurors who indicate that they may netble to vote for capital punishment are excluglethe basis of
Witherspoon. In Witherspoon v. 1llino{4968), the Court ruled that persons could be @eatdurom the jury if they
indicated that they could not vote for the deathahty under any circumstances. Witherspoon seeraagore that
jury pools in capital cases will be more likelyvote for the death penalty and thus create an émhgrro-death

penalty bias (Russell, 1994; Goldberg, 1970).
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Survey research suggests that juror bias comesthierfact that significantly more black than whjtasd
more women than men, would be excused from a jangly with the result that those who survive wéitainly be
more conviction-prone (Russell, 1994:86; Goldb&&j0). Although some scholars contend that “theieldeen no
evidence to tie . . . death penalty support witteraias,” a juror may more easily identify with ssone of his or her
own race or gender (Russell, 1994:91). Becauseatayrproportion of blacks and females are stri¢kam capital
juries, this could generate a potential bias (RUysk@94; Goldberg, 1970).

One major purpose of Baldus and his colleague®9@18tudy of Georgia is to determine, if possillbat
impact racial or other suspect factors actuallytexiton the post-conviction phases of Georgia'stdsantencing
process both before and after the Furman-prometgdlative reforms enacted in 1973. Mandery (2@@bits that
Furman invalidated existing laws authorizing cdptanishment, thus forcing death penalty suppottessrite new
laws to eliminate arbitrariness from sentencingapital cases. A central question since Gregg bas livhether the
new laws solved the arbitrariness problem or mepajyered over it. A large body of research ind#tat the
legal changes have failed to eliminate the arbitess that the Court had objected to in FurmaiMdgleskey v.
Kemp(1987), however, the Court rejected statisticatlence of the continuing impact of race on cap#atesnces,
thus cementing the decision it reached in Gregghfléay, 2005).

The central issue in the Furman case was the ngaifithe Eighth Amendment’s prohibition of crueban
unusual punishment. According to Walker ef{(2007), the issue of racial discrimination in gdministration of the
death penalty was raised by the three justicelsamtajority. Justices Douglass and Marshall citedemce of
discrimination against defendants who were poowngstess or African American. They noted that givjades
untrammeled discretion to impose a sentence ohdeas an open invitation to discrimination; andrify basis can
be discerned for the selection of these few todmtemced to die, it is the constitutionally impessilble basis of
race.

The risk of race discrimination in capital sentegcis particularly pronounced because of the broad
discretion invested in the actors that determiméesees. Mandery (2005) notes that prosecutors tigeestion

over whether to charge a death-eligible criminahwapital murder or to waive the death penaltguigh plea
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bargaining. Juries may decline to impose a deattesee for any reason or no reason at all; theypalyelimited in
imposing capital sentences by the requirementnaliriig a statutory aggravating circumstance. Gowsrhave
absolute discretion in clemency proceedings.

Potential jurors tended to be unrepresentative@tbmmunity at large. They tended to be older/thiea,
and better educated than those with reservatiomstabe death penalty. They were also more likelge married,
conservative, authoritarian, and white than theroamity at large. Lastly, they tended to be punitiavwed to possess
both a high fear of crime and a perception of iasiieg crime rates (Thomas & Foster, 1975).

Justice Douglas’s concurrence turned heavily orctbelty of applying the death penalty selectiviely
minorities whose numbers are few, who are outadstsciety, and who are unpopular. Justice Marsiiatl bluntly
discussed the history and ongoing evidence ofidistation. In dissent, Justice Powell acknowledtexlhistory of
discriminatory application of the death penalty,jehhhe called admittedly indefensible, but arguned it was not
grounds for striking down the then current deathafty, especially in light of his view that the gdslity of racial
bias in trial and sentencing had diminished in négears. It seems fair to say that the Court whthe least, aware
of the disturbing evidence of racism in capitalteening (Mandery, 2005).

Critics of the Court’s ruling in Gregg were lesgiopstic. Wolfgang and Reidel (1975) suggested thist
unlikely that the death will be applied with greagguity when substantial discretion remains irs¢hpost-Furman
statutes. Other commentators predicted that thdeguiliscretion statutes would simply shift disametiand thus the
potential for discrimination, to earlier stageshe capital sentencing process. They suggestedig@aetion would
be transferred to charging decisions made by thedjjury and the prosecutor.

In a study of death penalty cases in North Carplakell and Hardy (1987) found that a prosecutor’s
decision to seek the death penalty largely dependeagihich prosecutor was assigned to any given, thss
buttressing previously expressed concerns aboiitarbess and the potential for discriminatiorm8arly, after
examining data from five South Carolina countietinkon (2003) found the race of the victim to lségaificant

predictor of prosecutors’ decision to file a notioeseek the death penalty.
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For Gross and Mauro (1989), the explanation, at leacapital cases, may hinge on the degree totwhi
jurors are able to identify with the victim. Thetlaors argue that jurors take the life-or-death sleniin a capital
case very seriously. To condemn a murderer to dbathrequires something more than sympathy fovitten.
Jurors will not sentence the defendant to deatbssrhey are particularly horrified by the crimed éhey will not
be particularly horrified by the crime unless thay identify or empathize with the victim (Grossv&auro, 1989).
In modern society, where social classes tend teebesgated and jurors tend to be Caucasian, jaremnore likely
to be horrified by the killing of a white than obtack, and more likely to act against the killéaovhite than the
killer of a black, which is a natural product oétpatterns of interracial relations in society (&r& Mauro, 1989).

In terms of the race of the defendant, racial stypes become relevant in the sentencing phasapitat
jury trials. In many states, juries are allowedeaquired to determine whether the defendant willlaegerous in the
future, even in states where future dangerousseasstiformally part of the sentencing process, andprding to a
1990 National Research Center Survey, a majoritylofes feel African-Americans are more prone wesmce than
whites (Johnson, 2003).

Given these survey results, Johnson (2003) sugtiedtsnany Caucasian jurors think blacks are more
likely to be involved in violent behavior, and aseault, these jurors are more likely to imposeatkd sentence. He
also believes that mitigating factors, specificgbod character, are less likely to be given sigaift weight in the
sentencing phase for black because jurors attrileuter positive traits to people of color, see thasiess
intelligent, less hard-working and less good thduiteg. Therefore, there is support for the conolughat jurors are
more likely to perceive the presence of aggravatictprs in black defendant cases than they daitevdefendant
cases with equal evidence of aggravation, andadheyess likely to give weight to mitigating factcqdohnson,
2003).

2.7 Furman and Racial Disparities

In Furman v. Georgia (1972), the Supreme Courtdrole a 5-4 vote that capital punishment was
administered in an arbitrary manner that constitai®iel and unusual punishment. Most of the justinghe

majority used the word “arbitrary” to refer to nuneal disparities, arguing that there was no ldgadis for
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distinguishing the handful of defendants who wengtenced to death from the large number of defaadamo
committed equally reprehensible crimes but werecnotlemned. But two justices, Douglas and Marshkb used
the word “arbitrary” to refer to racial disparitiesthe imposition of capital punishment (BresR908).

One of the long-standing concerns about the adtratisn of the death penalty has been the potefatial
racial discrimination. Many have documented raiciatjuality in the administration of the death pgnébcheb I,
Lyons, & Wagers, 2008).

Thus the stage was set for the challenge presentagrman v. Georgiél972). At this point in time it
appeared two basic camps, with some slight varigneere emerging. On one side there were thoseavgwed
that death penalty was okay generally. Others, agreed with this proposition, took a somewhat naeroview by
focusing carefully on the process. In the end tlesepositions were not far apart. On the othee sigre those
who conceded the death penalty might be constitatiid the procedure was fair, but the process ness and
never could be fair, so the penalty was unconsiitat. Even more extreme, were those who arguedehéh
penalty, per se, was unconstitutional. Justice Nilsvas the greatest voice of this last positgeeing the death
penalty in modern America as cruel and unusuallseré was unconscionable for the state to be dixerits
citizens (Gershman, 2005).

According to Gorecki (1983), the abolitionists, tieess Marshall and Brennan, claimed that the death
penalty constitutes cruel and unusual punishmedéuthe prohibition of the Eighth Amendment; conssgly, it
is invalid per se regardless of depravity of thenercommitted. To be sure, in the Framers’ intdg,Eighth
Amendment was aimed at preventing torture, notldé#éwever, Justices Marshall and Brennan havetegjehe
binding force of the original meaning. The admé tingoing process of cultural evolution-“the evotystandards
of decency that mark the progress of a maturingego(Furman v. Georgia, 1972)-and they treat tighth
Amendment as one of the those general clauseg iGdhstitution that warrant flexibility in adaptiteyv to the
evolving standards (Gorecki, 1983).

Gershman (2005) points out that the challengetisea@eath penalty raised two basic issues-thadeéhéh

penalty overall was unconstitutional, and thatghecess by which the death penalty was applied was
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unconstitutional, because it allowed juries absotliscretion with no guidance, therefore makingsystem
arbitrary and capricious and fraught with inequiti€he arbitrary nature of the penalty was a nhhygroduct of a
penalty that was so rarely applied. In the natooairse of the criminal process, the number of singhses and
therefore similar penalties created a levelingroequalization of the system. In the case of chpitaishment,
however, because it was so infrequently used, stlveaund to be applied inconsistently in similanaitons
(Gershman, 2005).

In addition to pointing out the natural inconsistiexs, opponents of the death penalty quoted statistat
indicated that class and race played a huge péneicapricious nature of the penalty. If one wasr@and black
(and in the South), the chance of that person beeguted greatly increased (Allen & Clubb, 20@&) Gershman
(2005) points out that to this day, geographicapdrity has provided fuel for the opponents’ argoinagainst the
death penalty. They have noted that the same ailragts committed in Texas and New Hampshire résdir
different penalties.

Justice Marshall wrote a long historical discusgbout the death penalty and how that history had
evolved. Underlying Marshall’s opinion was the rgaition of the racial and class disparities in &pplication of
the penalty and, for the great champion of cights, this as much as any other reason meant #tk genalty was
unfair (Gershman, 2005).

Gorecki (1983) argues that after the Supreme CodHtision in Furman, states began to revise ldes
and reinstate capital punishment. Some statesreltend arbitrariness by making the death penaltydatany for
defendants convicted of certain crimes. Other statlopted “guided discretion,” an approach thatowerd and
specified the range of crimes eligible for deaépasated the guilt and sentencing phases of satéjit (allowing
the prosecution and defense to introduce evidehaggravating and mitigating circumstances durhrey t
sentencing phase that could not have been intraddiseng the guilt phase), and required automatfedate
review of death sentences (Breslin, 2008).

In Woodson v. NortlCarolina (1976) and the companion case of Robeltsuwisiana (1976), the Supreme

Court struck down mandatory death statutes argihiaigthe protection of human dignity required indial
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consideration of each case. But the Supreme Cpbeld guided discretion statutes in Gregg v. Geo{g®76) and
the companion cases of Proffitt v. Florida (1976 durek v. Texas (1976), beginning the moderroécapital
punishment. Following the Supreme Court decisioBliagg (1976), social scientists began to examimetier
guided discretion eliminated the influence of racecapital punishment (Breslin, 2008).

The discretionary use of capital punishment caxlpce problems of arbitrariness (Brock, Cohen, &
Sorenseen, 2000). Gross and Mauro (1984) definraibess as the absence of a legitimate justiboaor an
action or a pattern of actions. The level of adbitress in a system can be measured by the amboweidap in the
culpability levels of death and life sentenced sasedividual cases may be considered arbitrarilgamparatively
excessive if offenders with comparable attributsgutarly receive dispositions besides death fongigimilar acts
in the same jurisdiction (Brock et al., 2000).

2.8 Empirical Evidence

Warren McCleskey was an African-American man whe ¥eaund guilty of two counts of armed robbery
and one count of murder. His victim was white. Mesley’s argument rested heavily on studies condunte
Georgia in the 1970s by three professors (DaviBaldus, George Woodworth, and Charles Pulaski) avigoed
that defendants charged with killing white victimsre far more likely to receive a death sentenaa those
charged with killing blacks. Also, according to ttedy, African-American defendants were more likel receive
the death penalty, no matter who they killed. Hipalf the people who were given the death sentemzst were
black defendants who killed white victims (Gershp005).

Empirical evidence of racial discrimination in ttepital sentencing process has been used to mount
constitutional challenges to the imposition of tteath penalty. Walker et al. (2007) argue thaicafr American
defendants convicted of raping or murdering whiitege claimed that the death penalty is appliedracally
discriminatory manner in violation of both the ebpiotection clause of the Fourteenth and the cdl unusual
punishment of the Eighth. Amendment

These claims have been consistency rejected by atak federal appellate courts. The case of the

Martinsville Seven, a group of African American meho were sentenced to death for the gang-rapenbiita
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woman, was the first case in which defendants eityliargued that the death penalty was adminigtére racially
discriminatory manner (Rise, 1995). According talkér et al (2007), the U.S. Supreme Court rejected the
defendants’ petitions for certiorari, which weremmised on statistical proof of racial disparitycapital sentencing
for rape in Virginia.

In fact, the Supreme Court did not directly consitdhe question of the use of statistics to provéata
discrimination in capital sentencing until thirticgears later in McCleskey v. Kemp. There the Chetd that the
individual defendant had to prove racial discrintim@ in his own case in order to make out an eguatlection
violation, even though the statistical evidence,@ourt assumed, proved racial disparity in Ge&sglacisions on
whom to put to death (Holden-Smith, 1996). The €agsumed the validity of Baldus’ (1990) study @isimissed
the findings as inconsequential and suggestedithparities are in inevitable part of the crimipadtice (Robison,
2007).

In support of his claim, McCleskey offered a sopibéged study of Georgia capital sentencing dutimgy
1970s (the “Baldus study”) that examined sentendigsions in more than 2,000 murder cases. Tluly stu
employing multivariate regression techniques, sbtmhetermine the role of race in Georgia’s caiémtencing
system by controlling for more than 200 non-ragaiables. The study concluded that race-partibuthe race of
the victim-played a powerful role in Georgia’s dapsentencing, with a finding that cases involvifgcan-
American defendants and white victims were sigaifity more likely to generate death sentences dingrother
racial combination; cases involving white victimsawhole were 4.3 times more likely than caseslifing
African-America victims to result in sentences ehth (Lanier et al, 2009).

McCleskeyargued that the Baldus study confirmed what therQmad feared in Furman: that the
administration of the death penalty was intoleralyitrary and infected by racial bias. AccordiogMcCleskey,
the empirically demonstrated role of race in caiéatencing violated both guarantee of Equal timte and the
requirement of heightened reliability in capitabea under the Eighth Amendment (Lanier et al., 2088Cleskey
based his argument almost entirely on the Baldusit® study of capital sentencing in Georgia. Thpr&me Court

rejected McCleskey’'s equal protection claim becdwesbad not established with exceptionally cleaopthat the
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decision makers in McCleskey’s case acted withrifiisnatory purpose (Mandery, 2005). In rejecting@lieskey’s
claims, the majority opinion recounted some metlhagioal concerns that had caused the District Cmudeny
McCleskey relief. But the Court assumed for theésasits decisions that the study was methodohkiticsound
and that it had established at least a risk tl@élraonsiderations contributed to some capitatesgring decisions in
Georgia, including, perhaps, the jury’s death \erii McCleskey’s case (Lanier et al., 2009).

Studies conducted during the past 3 decades dod¢wulestantial discrimination in the applicatiortiod
death penalty under post-Furman statutes. In &t890 report by the United States General Accogriiffice
(GAO) concluded that there was a pattern of evideéndicating racial disparities in the chargingite@cing, and
imposition of the death penalty after the Furmagisien (U.S. GAO, 1990).

McCleskey is by any measure a landmark decisioe.Gturt’'s decision iffurman to regulate the
American death penalty was rooted in suspicionsattatrariness and discrimination clouded the tzdpiecision-
making process. With the Baldus study, the justie®s had significant confirmation of the role ragdayed in the
system, even after states had reformed their statatconform té-urman(Lanier et al., 2009).

In the two decades followingurman death-sentenced inmates sought to challenge plartigspects of the
American death penalty on the basis of empiriaadiss and social scientific research. These claipoght to
capitalize on the Justices’ apparent concern,aeftein Furmapfor the actual administration of the death penalty.
But the Court uniformly rejected such claims, engdhag that~urmanshould be read to regulate procedures rather
than outcomes (Lanier et al., 2009).

The Justices’ decisions in this regard appeargbae a number of considerations. First, and forgmbe
Court is wary of having constitutional doctrine gt to potentially shifting empirical demonstraiso As in other
doctrinal areas, an empirically based jurisprudemaeld be only as stable as the empirical reseavailable at any
given time. Second, the Justices appear skepfieahpirical data presented in capital litigatiompiart because of
their fear that studies might reflect an anti-ddatts of the researchers who produce and intetipeedata. Lastly,

the Court has particular expertise and experierafing procedural requirements in the criminal testh and is
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reluctant to cede that authority to social sci¢sitisspecially if such an approach would requiagesachieve some
empirically verifiable level of reliability in theicriminal systems (Lanier et al., 2009).

If the Court accepted the Baldus study as methgilcddly sound, it was compelled to conclude thataia
considerations in fact played a substantial roleaipital sentencing-with the presence of a whittimi having as
much significance to the sentencing outcome astrstence of a prior murder conviction by the ddfart (Lanier
et al., 2009). The Court insisted that the riskazial discrimination established by the Baldusigtdid not rise to
an intolerable level, though it did not explain wthg level of salience of race in capital sentegeeflected in the
Baldus study fell within an acceptable range (Lagteal., 2009).

Capital Jury Project (CJP) has collected data fnwone than a thousand jurors who served in capiisé s,
with the goal of understanding the decision-malpnacess in capital cases. In particular, the C3&sbaght to
determine whether the intricate state capital setseadopted post-Furman actually reduce arbitrazimesapital
sentencing by controlling sentence discretion. Dez# scholarly articles have been published basettie CJP
data, and much of the research has documenteditheefof jurors to understand the guidance emlubiti¢he
capital sentencing instructions they receive (Beraed Bowers, 2001; Bowers, Sandys, and Steif&8;1Bowers
and Steiner, 1999; Eisenberg and Wells, 1993).

In McCleskey v. Kemp (1987), the Court was facethwhallenge that went to who was being executed,
and that “who” made the penalty cruel and unusiedause it was argued, the only reason McClesksy wa
receiving the death penalty was because of his(Geeshman, 2005). Using various studies, deathlpen
opponents argued that African-Americans were dgpriionately more likely to be executed than whitesd those
who killed whites as opposed to blacks, were miedyl to die at the hands of the state. Other metea
demonstrated a persistent race-of-victim effecth wihite-victim/black murderer cases producing highest
probability of capital punishment (Russell, 1994).

Like the Baldus study reviewed in McCleskey, th® @ata represent a racial challenge to prevailing
doctrine because they test the fundamental assoimibtat state schemes can reduce arbitrarinesgitat

sentencing and ensure a reasoned moral decistondeether death is the appropriate punishmentdiecting
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data from numerous jurisdictions, the CJP is abldéntify not only idiosyncratic defects in paciiar state statutes
but endemic flaws in jury decision-making, suchirespropensity of jurors to decide punishment dytive guilt-
innocence phase of the trial (Bowers, 1995), tiregquent misapprehension of the standards govethgig
consideration of mitigating evidence-suggesting thigating evidence plays a disturbingly minotera jurors’
deliberations in capital cases across jurisdicti@entele & Bowers, 2001), and their general mois¢igigagement
from the death penalty decision-describing how gileng capital sentencing practices assist jurnrgviercoming
their resistance to imposing the death penaltyairh Ipy diminishing their sense of responsibility foeir verdict
(Haney, 1997).

If blacks faced a higher chance and rate of execuiecause of their race, didn't that directly Erade
Furman’s admonition against arbitrary and caprisibehavior? For what could be more arbitrary thateting
individuals on the basis of their race (Gershm&052?

2.9 Racial Composition of the Victim-Offender

Tyler (2000) has repeatedly demonstrated that péoses of the process, not the outcome, shape
judgments of the legal system. An enormous liteeaéixists documenting substantial de facto proadur
discrimination in our legal system. Countless stadi race-of-victim effect, particularly in thegligportionate use
of the death penalty on assailants who murder wifKeil & Vito, 1995). Crimes with white victims gerate
significantly faster police response time (Bachni896), higher probabilities of arrest (WilliamsFzrrell, 1990)
and prosecution (Myers & Hagan, 1979), and moréariginvestigative strategies (Bynum, Cordner, &éne,
1982). There is also a substantial bias due toabte of the suspect (Jackson, 1989), with officenge likely to use
more force (Jacobs & O’'Brien, 1998), arrest (Ligk&hamlin, 1984), and traffic profiling (Johns, 199ith black
than white suspects.

Over the past twenty-five years, numerous studiafuating decisions to seek and to impose the death
penalty have found that race is all too often aomekplanatory factor. Most of the studies haventbthat, holding
other factors constant, the death penalty is soaigthtimposed significantly more often when the reusdctim is

white than when the victim is African American (lianet al., 2009).
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One little studied but important issue is the imp#dhe race of the defendant and victim on the
development of evidence at successive stages @iréteal process (Pierce & Radelet, 2007; RadIBterce,
1985). For example, if a police department devotese time and resources to the investigation otewhictim
cases, then white victim cases may appear to be aggravated than similarly situated black victases that were
only superficially investigated (Lanier et al., 200

As a consequence, prosecutors may base their ohatgtisions on evidence that distorts their pdivep
of the culpability of the white and black victimsess. Similarly, if prosecutors consciously or ursmously more
thoroughly develop the evidence of statutory and-siatutory aggravation in white victim than indKavictim
cases, sentencing jurors will have a distortecupécof the culpability of the defendants that teeptence (Lanier et
al., 2009).

According to Lanier and colleagues (2009), theistudonducted as a part of four of the state deeialty
assessments reached the same conclusions. In &ebdata demonstrated that among all homicidkiskevown
suspects, those suspected of killing whites aré #inges as likely to be sentenced to death as tivbseare
suspected of killing blacks. In Indiana, the odtla death sentence among homicides with a singlael lof
aggravation were 16 times higher for cases wheites/ivere suspected of killing whites than for sasewhich
blacks were suspected of killing blacks. Ohio hadlar race-of-victim disparities, with those whdl kvhites being
3.8 times more likely to receive a death sentehaa those who Kkill blacks (Lanier et al., 2009).

It is clear that victim demographics have bothractiand an indirect effect on criminal justice idem
making. Empirically, both victim race and gender associated with differential sentencing outcomd®micide
cases. Research on rape and other violent crinoetdps additional evidence that victim race anddgerare
associated with sentence outcomes (Holcomb e2G04).

Statistical may mask that treat victim gender awtras independent may mask important differences
within categories. For example, if female victinsea are treated more severely, what happens whaeadé of that
female victim is added to the model? The aggragatifect of a victim’s gender (i.e., female) mayditset by the

mitigating effect of a victim’s race (i.e., blac)hus, are black female homicides treated morevikite female
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victim cases or black male victim cases? Similatty white male victim cases result in sentencingames
consistent with black male victim cases or whitmdée victim cases (Holcomb et al., 2004)?

Research suggests that a hierarchy exists in resgorrape cases. Rapes where a black male assaults
white female are treated most severely, while ragtsblack female victims and black male assafasteive the
most lenient responses (LaFree, 1989; Spohn, 18®$ponses to rapes involving white male assaitgenisrally
fall in the middle of the severity range and appgeatepend on specific circumstances of those d@gaksh, 1987).

Examination of the interaction of victim characs#ids in death penalty research is limited. Pat&aro
(1984) reported that prosecutors were most likelygek the death penalty in homicides involvingtevfémale
victims and least likely to do so in cases involybiack male victims. Similarly, Radelet and Pieft891) reported
that Florida homicides with white female victimsreghe most likely to result in a death sentenakthose with
black male victims were the least likely.

Researchers have advanced two interrelated exmasdbr the higher death penalty rates for honesid
involving African American offenders and white vios and the lower rates for homicides involvingigdin
American offenders and African American victims {@ey, 1970). The first explanation builds on cintfl
theory’s premise that the law is applied to maimthae power of the dominant group and to contrelldbhavior of
individuals who threaten that power (Turk, 1969 cérding to Hawkins (1987), crimes involving Afrita
American offenders and white victims are punishestnharshly because they pose the greatest tlorta system
of racially stratified state authority. Some commagars further suggest that in the South the deeatialty may be
imposed more often on African Americans who killitgs because of a continuing adherence to traditisouthern
norms for the racial etiquette (Keil & Vito, 1990).

The second explanation for the harsher penaltipssed on those who victimize whites emphasizes the
race of the victim rather than the racial compogitf the victim-offender dyad. This explanatiomgests that
crimes involving African American victims are naken seriously, crimes involving white victims ga&en
seriously, or both. It also suggests that the lnfe&frican American victims are devalued relatteethe lives of

white victims. Thus, crimes against whites willfaenished more severely than crimes against Afrisaericans
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regardless of the offender’s race (Walker et &8l07). Considering the historical marginalizationl appression of
blacks in American society, crimes against blackivis may be considered unworthy of the most semeénginal
justice response (Holcomb et al., 2004).

In addition to racial composition, the pattern oftiicide that develops in a jurisdiction plays anffigant
role in the formation of a tradition of execution abolition. We know from other research that prielationship
crimes are handled less punitively in the justiggtesm than stranger crimes (Walker et al., 2007, this is true of
homicides as well (Gross & Mauro, 1984). Receneaesh shows that stranger and felony homicidesmanes
likely to result in capital charges and death seree (Pierce & Radelet, 2005).

According to Poveda (2006), homicides that invgivier relationships between victims and offendees a
less likely to incur capital charges and resuliéath sentences and executions. Indeed, the 4&iatist
jurisdictions (no executions since 1908) exhibdtjsuch a pattern: more acquaintance (and fewaangars)
homicides, fewer homicides committed in the coafsenother felony, and in general less interragialence.
These homicide case characteristics are assoaigtied less punitive response by justice systericiaf§ — and in
the long term favorable to a local legal culturé supportive of capital punishment (Poveda, 2006).

Myrdal's (1944) examination of the Southern coydtsm in the 1930s, for example, revealed thatcAffi
Americans who victimized whites received the hasspeinishment, whereas African Americans who viiztéd
other African Americans were often acquitted oregiwa ridiculously mild sentence. He went on totkay it was
guite common for a white criminal to be set frebif crime was against a Negro (Myrdal, 1944).

No single even ticks off America’s political schipwenia with greater certainty than the case daekb
man accused of raping a white woman (Brownmill&75). Wriggins (1983) argued that the thought &f th
particular crime aroused in many white people areexely high level of mania and panic. As Brownaril{1975)
pointed out, heavier sentences imposed on blacksjfiing white women was an incontestable histiat.
According to Wolfgang and Reidel (1975), 405 of 488n executed for rape in the United States froB016 1972

were African Americans.
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Mazzella and Feingold (1994) conducted a meta-aisalising studies that examined a variety of crimes
This analysis included over eighty studies on fifieces of physical attractiveness, race, socio-eaun status, and
gender on participants’ judgments of guilt and reotended punishment. Although there were no oveftdtts of
race on judgments, the effect of race-of-defendamunishment was found to be moderated by cripe. ty
Participants recommended greater punishment fdigeey homicide when the defendant was black andréud
when the defendant was white (Mazzella and Feinddé4).

2.10 Defendant’s Socio-demographic

According to Allen and Club (2008), many who wexe&uted, prior to 1945, were disproportionately
members of minority groups, of lower socioeconostatus, and younger than the national populatim2003,
lllinois Governor George Ryan announced that hernatad the sentences of all the state’s 167 deathimmates
to life in prison. He stated that he was concermalt the effects of race and poverty on deathlpedecisions.
He went on to say that the capital system is haulbyethe demon of error: error in determining gaitd error in
determining who among the guilty deserves to dibatéffect was race having? What effect was poveatyng
(Robinson, 2007)?

Similar views were expressed by the United Statgge®ne Court Justice Harry Blackmun. According to
Cole and Bunger (2004), Justice Blackmun annouttaiche would no longer tinker with the machinefyleath.
He stated that the death penalty was applied erbitrary and racially discriminatory manner. Inli®a v. Collins
(1994), Justice Blackmun stated that rather thamimmee to coddle the Court’s delusion that the réekievel of
fairness has been achieved and the need for resgukatiscerated; and, he feels morally and intaligity obligated
simply to concede that the death penalty experirhastfailed.

Sarat (1998) points out that we deal with a grolupemple, who is in this situation not so much heseaof
what they did, but because of who they are. And thley are has a lot to do with the color of th&insand their
socioeconomic status. Echoing Justice Blackmun pkiyi{1988) argues that, these critics contendntbst
profound expression of racial discrimination integicing occurs in the use of capital punishmertuStvariables

such as education and income were highly multiealirwith race (Blumstein, Martin, Tonry, 1983).
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Arguments arising from Wilson (1978) have suggested the disadvantages and racial isolation facing
minority groups are primarily due to social cldssthe 1970s Wilson was among the first to recogpiat poverty
had become increasingly concentrated geographidadisker et al., (2003) point out that while reshdras linked
race to the operations of the criminal justice eygturban areas where blacks face concentratedvdisege-
extreme levels of poverty concentration, joblessnecial isolation, family disruption, and lackrekidential
mobility-are places where the largest racial digsareies in wrongful convictions are likely to beifia.

Parker et al., (2003) argue that jurors, who airmgmily white, are more likely to vote for guilt tases in
which the evidence is weak when the defendantsr as different and not like their families andghdiors and
segregated housing increases the social distanmee®{Parker et al., 2003). That is, the link le=twrace and
wrongful conviction mirrors the vast racial dispig$ and disadvantages in the urban environmenhioh these
individuals reside. This link may be exacerbatadgyart, by the lack of resources available to mfgpenembers to
protect themselves from wrongful conviction, sustttee lack of highly skilled attorneys (Bright, 7Q9Also, a
failure to make bond and the resulting longer serge were found to be related to both race andlsstaitus
(Lizotte, 1978).

Sarat and Vidmar (1976) interviewed 181 resideftsnoherst, Massachusetts, in 1975. Most of their
respondents knew that capital punishment is ranghypsed and that it is subject to discriminatiormalth (59%
on each item). Ellsworth and Ross’s (1983) studiesved an item on discrimination by wealth- 9 peté¢®d no
idea, and 68 percent correctly said that poor nrerdeavere more likely to be sentenced to death.

Baldus et al. (1990) point out that Furman v. Gen()972) expressed a concern that standardless jur
sentencing procedures permitted discriminationregjaninorities and the poor. Although not all caming justices
specified the sorts of discrimination they had imah certainly race and socioeconomic status weattars of
concern.

In one manner or another, virtually all of the lnest who participate in the Furman decision ad@iet$ise

question of racially discriminatory death senten&everal of the concurring justices expressedemwnthat
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unrestrained sentencing discretion in capital ckefegirors free to consider racially discriminat@r other suspect
factors, such as the defendant’s sex or socioecionstatus, when imposing sentence (Baldus et @901

In Furman v. Georgiél972), Justice Douglas focused on the discrimiyataplications of the death
penalty, concentrating on racial disparities inithposition of the death penalty. He claimed thatske racial
inequities-more blacks than whites were executedentibe death penalty cruel and unusual. Douglasedrd a
law functioned so that those who made more than0B®0were for the most part exempt from the deatiafiy,
and blacks, those who had not passed the fifthegaebple who made less than $3,000, and citiz&osvere
unstable or unpopular were executed, the law wbaldnconstitutional. In essence the Georgia stdtetzuse of
its discretionary nature, did just that. It enabeel jury (or judge) to execute those who werepagular, not
wealthy, not a member of the majority, and so oer@Bman, 2005).

As suggested with the review of the literaturerahis a need in the literature to address the rdififee in
perception as pertaining to the racial dispariéied capital punishment among male and female stsid€hus, the
present study will attempt to examine the percepbibcriminology and criminal justice male and féenstudents at
the University of Texas at Arlington on possibleegdactor in capital punishment sentencing. Chathtezre will
discuss the methodological processes for this stogiyely the design of the research, data colleeial sampling
procedure. It will also include the IRB review aagproval, the type of measurement implementechersample,

and how the data was analyzed.
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CHAPTER 3
METHODOLOGY

3.1 Design of the Research

A cross-sectional, one-shot case study, was usexitmine the perception of criminal justice studemnt
possible race in capital punishment sentencings €itass-sectional study was designed to measurenous
variables relating to racial disparities in deatimgity sentencing in the United States. In ordext@mine the
criminology and criminal justice students’ perceps, a survey was implemented. The researcher dé¢eddbtain
the approval from the Institutional Review BoarBBl) before starting this research study.

3.2 IRB Review and Approval

Babbie (2007) points out that often, though notagisy social research represents an intrusion edplp’s
lives. It also requires that people reveal persorfafmation about themselves-information that rbayunknown to
their friends and associates. He goes on to sutfigsdbecause subjects can be harmed psycholggicdhe course
of a social study, the researcher must look forstifitlest dangers and guard against them.

In order to protect the subjects being studiedfederal government has asked any agency (such as a
university or a hospital) wishing to obtain fedenedearch support to establish an Institutionali@eBoard (IRB),
a panel of faculty who review all research propegalolving human subjects. Many universities apghly same
standards and procedures to all research, inclutietgunded by non-federal sources and even relsemme at no
cost, such as student projects (Babbie, 2007).

In October 2010, IRB Form #1 Proposal for reseameblving human subjects, IRB Form #3 Application
for waiver or alteration of informed consent requients, a copy of professors’ consent request aatepy of
selected fall 2010 CRCJ classes for the administraif the survey, a copy of the survey, and a aafscript to be

read aloud before distributing the survey were dtibthto the IRB for the protection of human sulgest the
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University of Texas at Arlington for review and appal to implement the survey among Criminology &uiininal
Justice students at the University of Texas atngtbhn. Once the approval was granted by mid-Nover26&0, the
survey was conducted between the November 18 aodrilzer 3, 2010, during class time.

3.3 Survey Instrument

The self-report survey included items that werdgie=i to measure a number of variables in referemce
possible race in death penalty knowledge and paotgsuch as deterrence, support for the deathlfyen
arbitrariness and discrimination, socio-economieditions, race, court actors, information and deraphic
guestions. Most of the statements were generated thhe readings on the topic of race and the deathlty
literature review. Academic and/or scholarly ag#cbn racial disparities and capital punishmerakbpand
textbooks on the subject were located in the coerjngtd database at the University of Texas at 4ttin library.
Key words such as race, capital punishment, desthlfy, arbitrariness and discrimination, and iremae were
utilized.

The first eighteen questions were designed tahesknowledge and perception of the death penaltg.
researcher in this study composed questions iamatait style. According to Babbie (2007), the itemmfat devised
by Likert is one of the most commonly used formatsontemporary questionnaire design. CRCJ respusdecre
asked to respond to the items in Likert scale aedgcording to Babbie (2007), Likert scale is ypé of
composite measure developed by Rensis Likert iati@mpt to improve the levels of measurement imasoc
research through the use of standardized respaisgaries in survey questionnaires to determinedlagive
intensity of different items (p.171).” Respondewtre asked their degree of support or oppositioth®e death
penalty using a five-point Likert-type responsdeacanging from 1 being strongly agree to 5 beingregly
disagree. According to Bachman and Schutt (200Kgrt-type responses generally ask responderitglioate the
extent to which they agree or disagree with statgésmdResearchers try to summarize the attitudefairlg brief
statement; then they present that statement anadkggkindents whether they agree or disagree waxfield &
Babbie, 2008).

The researcher in this study employed these qumssiiostatement style utilizing a Likert-type scale

Questions 2, 8, 11-13, 15, and 17-18 were to medswwledge about the racial disparities and dpetialty. For
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instance, statement 2, the support of the deathlfydmas decreased since 2000 was to measure kohgavie death
penalty support. Statement 12, respondents wessladbout their knowledge of the possible effe¢hefsocio-
economic conditions of the defendants in capitaesaRespondents were asked about their knowledgdether
the race of the actors of the court could influetmeoutcome of a capital case in statement15. Kadlye also was
measured with these remaining statements “of algablacks commit most violent crimes,” “blacksstitute the

majority of inmates on death row,” “minorities anere likely to be executed than non-minority,” “tmere
minorities on the jury, the less likely the jurytésreturn a death sentence,” and “when the viidfrican
American, non-black defendants are less likelyg@éntenced to death.”

Questions 1, 3-7, 9-10, 14, and 16 were designeadmine the participants’ perception. For instance
statement 5, students were asked their opiniondmtwleath penalty sentence and life without pafdsm,
statement 7 asked what respondents’ perceptionnwagards to repeated felon defendants in murase< In
addition, respondents’ opinion on rape and deattesee was examined in the death penalty shouédibénistered
in rape cases. The remaining statements examispdmdents’ opinion such as “the death penalty isfiattive
deterrent punishment,” “the United States shoulaliah the administration of the death penalty,5tipport the

” o

death penalty,” “the death penalty should be apgfi¢he defendant knows the victim,” “since theattepenalty
was reinstated in 1976, arbitrariness and discation have been eliminated in death penalty semgyic'since
the death penalty was reinstated in 1976, inngoeople have been executed,” and “a non-black janysentence a
black defendant who killed white to life withoutrpée.”

The last part of the survey was general informagind/or demographic questions. Most of the question
this part of the survey were extracted from a netesurvey conducted by del Carmen, Polk, Segdl Bing
(2000). Respondents were asked to provide theilgyeage, race/ethnicity, current academic levbgther or not
they were CRCJ major, CRCJ course taken beforditdreurs completed at UTA, political point of viepolitical

party affiliation, religious affiliation and religus service attendance. It is important to undetat when asked to

choose the religious affiliation, those respondeviis chose other stated that they were Baptistieleest,
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Methodist and/or non-denominational. There werénaldnominal, and interval data included in thisdy as levels
of measurement.

To avoid participants’ fatigue, the researcher kkptsurvey short. About thirty questions seemed
reasonable enough to give participants enoughtinsemplete the survey. Researcher believed thaduld take
less than fifteen minutes to finish answering tlievey questions.

3.4 Sampling Procedure

The data for this study came from a self-reporteyiconducted among Criminology and Criminal Jestic
students at the University of Texas at Arlingtorntofal sample size of 100 CRCJ students (N=100)sn@=51)
and females (n=49), took part in this researchystlile sample exceeded the requirements neededén o
achieve statistically significant results. Keppufley, and Tokunaga (1992) point out that powening is an
approximation of the amount of respondents desirexdder to reveal a correlation of a particulaesiThey argue
that a sample of at least sixty nine responderntrauisial to obtain a seventy percent chance oirétigr a
statistically significant correlation at the 0.@wél (Keppel at al., 1992). Not every question e@spleted,;
however, all surveys were completed, in part, suitén a 100 percent response rate.

Availability sampling, which means that elements selected because they are available or easydo fi
(Bachman & Schutt, 2007), was used in this studyrder to collect data and respondents were edrolleourses
within the department of criminology and criminasjice introduce threats to external validity; #fere, the
findings cannot be generalized to the general siugedy at the University of Texas at Arlington rdner schools
across the United States. Availability sample is gtudy is partially justified because this stuggs exploratory in
nature, and Criminology and Criminal Justice stusl@ne expected to have a better understandingrafroninal
justice system.

A nonrandom sampling involving about seven academicses in fall 2010, instead of eight as oridinal
decided, was used. Of seven selected coursesigasttidy, two courses were from the evening gridelasses and

five from day and evening undergraduate class@iiagated in Table 1. Fall semester begins midydst and ends
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mid-December. It is important to underline that albparticipants were criminology and criminaltjee majors,
though they were enrolled in criminology and criadijustice courses in this study.

TABLE 1. Courses in Which Surveys Were Implemented

Course Title Academic Level
Introduction to Law Enforcement, section 001 Undadyate
Criminal Justice Statistics, section 001 Undergaaelu
Race, Crime, and Justice, section 001 Undergraduate
Women and Crime, section 001 Undergraduate
Institutional Corrections, section 001 Undergraduat
Theoretical Criminology, section 001 Graduate
Crime and Public Policy, section 001 Graduate

The University of Texas at Arlington. Online Schiedaf Classes atww.uta.edu

3.5 Data Collection

The researcher asked CRCJ professors to admithistsurvey to their respective classes, to whiely th
agreed. It was up to professors’ discretion wheth@dminister the survey at the beginning or thet & class
period. Ten minutes were enough to complete theeguilhe purpose of the research study was explame
participants by reading the statement of purpo$eré¢he survey was distributed. Participants vesheised that
their participation in this study was totally votary and anonymous. It was emphasized that paatitipwere free
to reject participation if they felt like not anstveg a question. Also, they were told that thereen®o rewards in
participating in the study; and, participating ot participating in this study would not affect ithgrades.
Participants were asked not to complete the sufit@gy had already completed one in another dasse one
could be enrolled in more than one CRCJ courserder to prevent multiple participation. Surveysevdropped to
the CRCJ Department office and placed into professsoailbox. Once completed, surveys were retutoetie
secretaries at the CRCJ department office. Tharelser was notified to pick them up.

3.6 Statistical Manipulation

The purpose of the statistical manipulation wasméasure possible response differences of male and
female criminology and criminal justice respondekt®wledge and perception as pertaining to thétac
disparities in capital sentencing. The researctigzad an independent t test to measure the maldfemale

respondents’ different means because it was beligvbe the most appropriate statistical methazbtopare means
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of both groups. Data were coded and analysis wdsrpeed using the Statistical Package for the S&t#&nces
(SPSS) version 19.0 in the computer lab at the &isity Hall, located in the College of Liberal Aesthe

University of Texas at Arlington. Chapter four wétkplain the statistical results of this study.
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CHAPTER 4

FINDINGS

This chapter focuses on the findings from the datkected. Descriptive statistics were used toym@athe
data for this study. Babbie (2007) defines deswemtatistics as, “statistical computations ddsng either the
characteristics of a sample or the relationshipragn@riables in a sample (p. 450).” The data foz $shudy were
examined using a t test. According to Sweet anadt&Martin (2008), “a t test is a special case @fysis of
variance that compares the means of only two categy(p. 132).” For the purpose of this study, tthest was
believed to be proper to compare the two groups;iwdire male and female CRCJ students enrolledénoo more
CRCJ courses in fall 2010. Also, it is reasonablexpect that statistical significance to be foumthe survey
responses for both males and females respondettiis istudy.

The findings are presented in two sections. Te §iection discusses the demographic informatidheof
sample and the second section presents the knosvlattjperception difference between male and fe@RI€J
students.

The survey instrument contained a total of thigstions. The first eighteen questions were intéride
measure knowledge and perception. There were brioketwo parts. Eight questions were designechéasure
knowledge and ten questions to measure percepliba.survey was administered to one hundred stad&here
was a one hundred percent response rate for thescofpthe survey were only distributed to thos®\itst agreed
to participate. Variables were coded and data weedyzed. To measure responses, the researchetheskeiétert

scale, ranging from 1 to 5, 1 indicating “stronglyree” and 5 indicating “strongly disagree”.
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4.1 Demographic Information

As illustrated in Table 2, a total of one hundradveys were completed as stated in the previougsec

The majority of respondents in this survey wereargthduate (77%), were CRCJ major (87%), and nfdasiemn

took CRCJ course before (97%) and were full tinnelshts (85%). More than half of the respondenteweales

(51%). In addition, Caucasians (39%) were the sirgeoup of respondents, followed by Blacks (2786g Latinos

(26%). Most respondents were between 18-29 yedrsfage (80%). Almost half of the participantaisidlered

themselves as Democrats (45%) with most having nadel@olitical point of view (43%). Asked theiriggbus

affiliation, most of the respondents chose othefgpand attended religious services in a weeklyskdd.%). It is

important to note that most respondents considéaemselves as Baptist, Pentecost and/or non-deational in

choosing other for religious affiliation.

TABLE 2. Demographics of Respondents

Frequency Valid Percent
Gender
Male 51 51
female 49 49
Age
18 — 23 years 57 57
24 — 29 years 23 23
30 — 35 years 10 10
36 — 41 years 8 8
42 years and over 2 2
Race/Ethnicity
Caucasian 39 39
Black 27 27
Latinos 26 26
Asian 4 4
Other 4 4
Academic Level
Graduate 23 23
Undergraduate 77 77
Enrollment Status
Full time 85 85
Part time 15 15
CRCJ Major
Yes 87 87
No 13 13
CRCJ Taken Before
Yes 97 97
No 3 3
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TABLE 2. Continued

Credit Hours Completed

0 — 15 hours 14 14
16 — 30 hours 11 11
31— 45 hours 9 9
46 - 60 hours 8 8
61 — 75 hours 12 12
76 — 90 hours 10 10
Over 91 hours 36 36
Political Party
Republican 28 28.3
Democrat 45 45.5
Independent 26 26.3
Political Point of View
Liberal 27 27.3
Moderate 43 43.4
Conservative 29 29.3
Religious Affiliation
Catholic 20 20
Protestant 16 16
Muslim 2 2
Other 62 62
Religious Service
Attendance
Weekly 41 41
Monthly 21 21
Yearly 16 16
Never 22 22

4.2 Comparing the Means of CRCJ Male and Femaldests

This section presents the knowledge and percepgtfterence between male and female CRCJ students;
and, the section is divided in two sub-sectionevledge and perception on racial disparities ontabgentencing.
The researcher compared the responses to the qyuestions utilizing a t test while controlling foender. At test
is a statistical test of the difference between mmeans (Keppel et al., 1992).

4.2.1 Knowledge Statements

This section contains knowledge statements witiénsturvey intended to examine knowledge between
male and female CRCJ respondents as pertainiftgtaatial disparities in capital punishment asstliated in Table

3. Some of the statements were related to rac@-sconomic, and the trial court actors. Three tjoes reported
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to be statistically significant at the 0.05 lewghich means that there is a 99% certainty thatadioaship exists not
due to error.

TABLE 3. Comparing the Means of Males and Femalegdrding the Knowledge of Death Penalty

Variable Male Female P Value
(Means) (Means) (Two-tailed)

The support of the death penalty has decreased sinc 2.96 3.10 .337
2000
Of all races, blacks commit most violent crimes 83.3 3.78 .029*
Blacks constitute the majority of inmates on death 2.73 3.04 .050*
row
Indigent defendants are more likely to receive the 2.41 2.80 .021*
death penalty in all homicide cases
Minorities are more likely to be executed than nont 2.39 2.39 .990
minorities
Non-black prosecutors, judges, and jurors are mote 2.92 2.77 428
likely to impose a death penalty on African Amenica
defendants who rape a non-black victim
The more minorities on the jury, the less likelg th 2.92 3.02 .507
jury is to return a death sentence
When the victim is African American, non-black 2.71 2.88 .288

defendants are less likely to be sentenced to death

*Statistically significant at the 0.05 confidenewé|

With regards to statement “of all races, blacks minmost violent crimes,” the reported p value was
0.029, which means that it was statistically siigaifit at 0.05 level. That is statistically diffecess of opinions of
males when compared to those of females.

There was a significant difference in response alesiversus females for the statement “blacks itotest
the majority of inmates on death row.” The meanniales was 2.73 and the mean for females was Bt test
produced a p value of 0.050. Males seemed to be kimwledgeable than females.

There was also a significant difference in the oase to “indigent defendants are more likely teeree
the death penalty in all homicide cases.” The nieamales was 2.41 and the mean for females wdks ZI& t test
for this response produced a p value of 0.21. Wioempared with females’ response, males seemed iwbe

knowledgeable than females.
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There was no statistically significant differenoemales’ knowledge versus females’ knowledge tmite
“the support for the death penalty has decreasee 2000.” The t test produced a p value of 0.88iich was not
statistically significant at 0.05 level. The mean fhales was 2.39 when compared with the mearefoafes, 2.39.

Also, there was not any statistically significaiffatence found when comparing males’ knowledgéwit
females’ knowledge for the question “minorities axere to be executed than non-minorities.” The siateean
was 2.39 versus the females’ mean, 2.39, whichymed a p value of 0.990.

With regards to statement “non-black prosecutadgés, and jurors are more likely to impose a death
penalty on African American defendants who raperinlack victim,” p value was 0.428 that was natistically
significant at 0.05 level. The mean for males w&2 2vhen compared with the mean for the femalé&s,.2.

There was no statistically significant differeneperted when comparing males’ knowledge with fesiale
knowledge to question “the more minorities on tlng j the less likely the jury is to return a desé¢imtence.” The
males’ mean was 2.92 when compared with the fermailean, which was 3.02.

Also, there was not any statistically significaiffatence in response of males versus femalehitém
“when the victim is African American, non-black deflants are less likely to be sentenced to deatméles’
mean of 2.71 and a females’ mean of 2.88 produgedadue of 0.288, which was not a statisticaltyngicant
difference at 0.05.

4.2.2 Perception Statements

As illustrated in Table 4, the findings show thHagre were differences found between male and female
CRCJ students’ perceptions in racial disparitiesapital sentencing. There were six variables faongrove to be
statistically significant. Only four variables pige that both males and females seem to have speileeption in

regards to racial disparities on death penaltyeseing.
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TABLE 4. Comparing the Means of Males and Femalegarding the Perception of Death Penalty

Variable Males Females P Value
(Means) (Means) (Two-tailed)

The death penalty is an effective deterrent punésiim 2.92 3.45 .002**
The United States should abolish the administraticthe 3.90 3.61 115
death penalty
| support the death penalty 2.24 2.63 .052*
In murder cases, the jury should favor life withpatole 3.27 2.93 .053*
over the death penalty
The death penalty should be applied if the defendan 3.04 3.38 .028*
knows the victim
Felony defendants accused of murder should retkée 2.90 3.22 .056*
death penalty
Since the death penalty was reinstated in 1976, 3.78 4.00 153
arbitrariness and discrimination have been elineita
death penalty sentencing
Since the death penalty was reinstated in 197 @&cimt 2.12 2.02 .539
people have been executed
The death penalty should be administered in rapesca 3.14 2.92 .204
A non-black jury can sentence a black defendant who 2.63 3.10 .019*
killed white to life without parole

*Statistically significant at the 0.01 confidenewé|
**Statistically significant at the 0.05 confidenkesvel

With regards to statement “the death penalty isféective deterrent punishment,” the p value wap,

which means that it was statistically significan0#5 level. There were differences of opinionsnailes when

compared with the opinions of females. The malesamwas 2.92 and the females’ mean was 3.45.

There was a significant difference in response alesiversus the response of females for the stateine
support the death penalty.” The mean for males2:24 and the mean for females was 2.63. The ptesiuced a p
value of 0.052.

Another statistically significant difference is seen the male and female response to “in murderscése
jury should favor life without parole over the degenalty.” The mean for males was 3.27 and thenrfafemales
was 2.93, producing a p value of 0.053.

A statistically significant difference was found the statement “the death penalty should be apflidne

defendant knows the victim.” A mean of 3.04 for esahnd a mean of 3.38 for females produced a e dl0.028.
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Another statistically significant difference is fibre response to “felony defendants accused of enurd
should receive the death penalty.” The males’ nvea®2.90 when compared with the females’ mean, wiizs
3.22, producing a p value of 0.056.

Another statistically significant difference in pesse of males versus females for the questiomfia n
black jury can sentence a black defendant whodkillite to life without parole,” the mean for maleas 2.63 and
the mean for females was 3.10. The t test prodaqestalue of 0.019.

The rest four statements pertaining to both matefamale respondents’ perception were not stedibyic
significant. For instance, both males and femadesrged to have similar perceptions to statementUthited States
should abolish the administration of the death figfia t test produced a p value of 0.115, whickswot
statistically significant. The mean for males wa@03when it was compared with the mean for fema&e&i.

Little differences were found but not statisticalgnificant at 0.05 level between males and femtde
statement “since the death penalty was reinstat&876, arbitrariness and discrimination have l&gninated in
death penalty sentencing.” The males’ mean was&itgared to females’ mean, 4.00, which producedaue
of 0.153.

There was no statistically significant differen¢®#5 level found when comparing males’ opiniothwi
females’ mean to statement “since the death penal$yreinstated in 1976, innocent people have brecuted.”
Males’ mean was 2.12 and females’ mean was 2.02hwhest produced a p value of 0.539.

Also, there was no statistically significant difece found between males’ perception when compared
with females’ perception to item “the death penaltguld be administered in rape cases.” A malesimud 3.14
and a females’ mean of 2.92 produced a p value2®40) which was not statistically significant di@ce at 0.05

level.
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CHAPTER 5
DISCUSSION

The findings of this research serve as an inteaficet of the differences between male and female
criminology and criminal justice students in regatd racial disparities and capital sentencing. gitiary goal of
this research was to examine the perception andlkdge as pertaining to the racial disparitiesapital
sentencing among male criminology and criminalipgsstudents as compared to their female criminokoyl
criminal justice counterparts. A survey was adntérisd to a sample of 100 criminology and criminstice
students from the University of Texas at Arlingtormeasure the knowledge and perception differences

A review of the literature explored the historyoafital punishment from Ancient time up to presegg in
the United States of America, through the era@fesly. During the 1960s, the United States Supt@met dealt
with cases in relation to minority citizens’ righ@ases pertaining to the death penalty and thiettEiymendment
and studies examining death penalty and raciabdisgs were brought before the U.S. Supreme Caartely
Furman v. Georgia (1972), Gregg v. Georgia (19C6ker v. Georgia (1977), and McKleskey v. Kemp (298
including the post-conviction DNA exoneration cagesughout the United Sates.

Howe (2004) similarly contends that widespread ena® of racial disparity in capital sentencing
undermines confidence in the neutrality of caggtdection nationwide. There is certainly consideravidence that
the death penalty is discriminatory. About half gfemple on death row are from minority groups thatesent only
about twenty percent of the country’s populatiofe(Br, 1994).

By far the most substantial and consistent extedlbgsis of differential treatment under pre-Furman
statutes was race. All but a few studies foundgrasial differences in the likelihood of a deathtence; race of

both offender and victim were associated with défdial treatment, and race of victim was a mogpnent basis
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of differential treatment than race of offenderthié post- Furman statutes have remedied the previo
ills, we should find no substantial or consisteiffedences by race in the likelihood of a deathtseoe
for criminal homicide under the new statutes (Banaand Pierce, 1980).

Justice Douglas expressed concern for racial hiagsiconcurring opinion in Furman, where he
characterized the old Georgia capital punishmexttitt as “pregnant with discrimination (Furman v.
Georgia, 1972). Supporters of death penalty wepetub that the structured discretion model establis
by the new post-Furman statutes would lead to necetral application of the death penalty. However,
social-science research in this area has cast douthtis aspiration. While there is little evideroferacial
discrimination in terms of the race of defendatitsre is substantial evidence of disparity withameigto
the race of victims (Scheb Il et al., 2008).

A majority of the U.S. Supreme Court has consisyeagreed that the proportionality principle
applies to death penalty cases; as the Court putkeath is different.” There are numerous capitahes
where no one is killed; they include treason, espi®, kidnapping, aircraft hijacking, large-scategd
trafficking, train wrecking, and perjury that leadssomeone’s execution (Liptak, 2003). In 197€, th
Court heard Coker v Georgia; it decided that deathk disproportionate punishment for raping an adult
woman. In fact, it looked as if a majority of the@t was committed to the idea that death is always
disproportionate except in some aggravated mu(@&snaha, 2008).

Baldus and his colleagues compared the practittieecBeorgia criminal justice system with
regard to the imposition of the death penalty urtdempre-Furman statute with its imposition undher t
post-Furman statute, which was approved by theeda@iCourt in 1976 in the case of Gregg v. Georgia
(Hood, 2002). Baldus and his colleagues (1990)rotiad for more than 200 variables that might eipla
these disparities; they included detailed infororatin the defendant’s background and prior criminal
record, information concerning the circumstancektae heinousness of the crime, and measures of the
strength of evidence against the defendant. Theyddhat inclusion of these controls did not eliaten

the racial differences
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According to Walker et al., (2007), the resultstef death penalty studies conducted in the post-
Gregg era provide compelling evidence that thegissaised by the Supreme Court in Furman have not
been resolved. The Supreme Court in Gregg notwitiashg, racial discrimination in the capital
sentencing process did not disappear as a resthie @fuided-discretion statutes enacted in the wéke
the Furman decision.

Methodologically sophisticated studies conducte8amthern and non-Southern jurisdictions
and in the 1990s as well as the 1970s and 198Gsstently conclude that the race of the victim etffe
death sentencing decisions. Many of these stutiescanclude that the race of the defendant, or the
racial makeup of the offender-victim pair, influescahe capital sentencing process (Walker et@0.7R

The death penalty today remains arbitrary. Thewe leeen 1,025 executions since the death
penalty was reinstated in 1976 as of June 2006: &¥te executions involved murders of white vicim
generally, less than 50% of murder victims are &82% of the executions took place in the Souibp 4
of the executions were in only 2 states-Texas ainginia, 4 executions, less than %, were in the
Northeast, all were of defendants who waived tappeals (DPIC, 2009).

Empirical studies of the death penalty continu@rtd that the race and gender of homicide
victims are associated with the severity of legaponses in homicide cases even after controlling f
legally relevant factors (Holcomb et al., 2004).

Focusing specifically on race as a determinantra$gcutorial behavior, Paternoster (1984)
analyzed 300 homicide cases and found that pramecwere four-and-a-half times more likely to seek
the death penalty when black defendants have wlatens. This would seem to suggest, as does other
research, that “black offender/white victim homisdare treated as more aggravated killings, arak bla
offender/black victim homicides are treated as &ggavated deaths (Paternoster, 1984; p.453)”.

As Dieter (1994) points out that the issue of raice the death penalty is compounded when one
looks at the race of the victims in capital ca3é®n it appears that not only is the death penaityeted
more often toward black defendants, it is used atramclusively when the victim is white. Eighty div

percent of the victims in cases resulting in execusince 1976 have been white even though whites
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constitute only about fifty percent of murder v overall. Thus, both the perception and thetseali
converge on the conclusion that if you kill a whpgrson in this country, you are far more likely to
receive the death penalty than if you kill a blaekson (Dieter, 1994). Rather than serving theatbjes
of deterrence and just retribution, capital punishtrhas served as an instrument of minority group
oppression and majority group protection (Dike, 298

Breslin (2008) argues that a quick glance at thmn'a death row suggests that something is
afoot. The number of death row inmates identifisgharsons of color-currently 1,833 or 54.7% of the
entire death row population-is notable in thatiftedls so dramatically from the general racial
composition of the entire United States, where hty2.8% of the population is defined as African
American and 14.8% defined as Hispanic or LatinatilWecently, no comprehensive study has yet
shown that a defendant’s race affects whether lsh®mwill face execution. Which begs the question:
How can there be such an apparently disproportopatcentage of non-white condemned prisoners and
yet, at least with regard to the all-important ra€éhe defendant, the institution of capital plnnt is
not considered racist? With so many racial minesiton death row, how is it possible that the rdd¢beo
defendant has little or no meaning impact on tmtesecing decision (Breslin, 2008)7?

Scott Phillips (2008), a criminologist at the Unisiéy of Denver, has uncovered evidence that
suggests there is race-of-defendant bias in at ¢eeesdeath penalty jurisdiction. His study confirthat
the race of the victim still makes a differencet how it seems so does the race of the accusede Mor
precisely, Phillips found that black defendantslaib times more likely than white defendants tefa
the death penalty and 1.5 times more likely thaitemtefendants to be sentenced to death.

In 1987, the U.S. Supreme Court ruled in McCleskelgemp, that such evidence of systematic
racial disparity in capital cases does not estalalifederal constitutional violation. At the sanmed, the
Court invited legislative bodies to consider adogtiegislation that would permit courts to graniefeto
defendants based upon the type of evidence ofragsieracial disparity present in McCleskey (ABA,

2001).
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In a 1990 review of twenty-eight studies that exaadithe correlation between race and death
sentencing in the United States since 1972, the @eBeral Accounting Office (1990) concluded thmt t
synthesis (of the twenty-eight studies) suppodang race of victim influence.

Summarizing the thrust of research in this areaelRd and Borg (2000) conclude that the death
penalty is between three and four times more likelge imposed in cases in which the victim is whit
rather than black. There is also some evidence aitaraction between the race of defendants aacoth
victims. Some studies have found that the gredisptrity in the rate at which the death penalty is
sought or imposed exists between cases where Btdekdants are alleged to have killed white victims
and those where black defendants are alleged ® kiled black victims (Baldus et al., 1983).

Bailey and Peterson (1994) pointed out that it appaeither economists nor sociologists, nor
persons from any other discipline have producedible evidence of a significant deterrent effeat fo
capital punishment. And not a single investigatmdate has produced any indication that capital
punishment deters capital murders-crime of difeebtetical and policy concern. Roughly thirty years
ago, Sellin (1967) and Bedau (1967) conductedwesuand assessment of the then available deterrence
and death penalty literature. Neither found evidenfcdeterrence.

In their studies, Ellsworth and Gross (1994) codetlithat, throughout the entire period for
which poll data are available, men have favoreditteth penalty more than women. Support for the
death penalty is at an all-time high, both in theportion of Americans who favor capital punishment
and in the intensity of their feelings. Most peopége a great deal about the death penalty but HKititev
about it, and have no particular desire to knows Thinot surprising, as their attitudes are naelaon
knowledge (Ellsworth & Gross, 1994).

5.1 Contribution to the Body of Knowledge

It is expected that this research will make a digaint contribution to the body of knowledge in
the field of criminology and criminal justice. Alset literature review suggests, many studies haga be
conducted in regards to comparison of the diffeeenn knowledge and perception of minorities and

non-minorities as pertaining to the race and chpitaishment. No studies were found that were
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conducted at the University of Texas at Arlingtbattcontrolled for gender among criminology and
criminal justice respondents. Fifty one percenthefrespondents were males, CRCJ majors, and had
taken CRCJ courses prior to the survey. Since tigenity of criminal justice system officials are les,
it is expected that among some of this researatysespondents will be working in law enforcement,
court and corrections.

5.2 Limitations of the Research

The researcher acknowledges limitations in theetunresearch study. The researcher
acknowledges that a convenience sample was emplagéd randomized sample. The sample was
drawn from a large commuter school in North Tekégst students live off campus and commute to
school. Texas is a Southern state and a leaditgistaxecutions within the Union. Because of fhat,
students might espouse a stronger view point aasTeesidents in regards to capital punishment.,Aiso
is important to underline that not all respondemtse criminology and criminal justice majors, thbug
they were enrolled in CRCJ courses during the implgtation of the survey. As it was stated befoue, d
to these limitations, the findings in this studyicat be generalized to the general population @etitire
student body.

5.3 Implications

This study suggests that there was a little sigaift difference of knowledge among male and
females students as pertaining to death penaltye wiale respondents appeared to have strong
perceptions of racial disparities and the deatlalpgisentencing. The findings of this study indecttat
male respondents’ perceptions differ from their dgarcounterparts’ in their capital sentencing
viewpoints. This suggests that one may have bemugbt up differently from the other. The American
Criminal Justice System components are more massiéigencies. Belknap (2007) points out that
despite the legal and societal advancements in wsneatry into the criminal legal system jobs, many
still face considerable resentment and resistarw this is most typically at the hand of their enal
coworkers, supervisors, and administrators. Theseeptions seem to prove the facts that women have

been a disadvantaged group regardless of their ticahdominance.
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A majority of the respondents were undergraduatehan taken CRCJ course prior to the study.
It is expected that respondents after leaving theeusity will become criminal justice officials dfor
legislators whether at state or federal level;df@e, due to Innocent Project and DNA exonerations
across America, the CRCJ department should offeit&ldPunishment class as a core course to engage
students in a serious debate regarding race ariidicsgntencing. Both male and female studentsldhou
be well-equipped to face the challenges of théQantury.

One needs to keep in mind that the United Statstillishe only western nation that administers
the death penalty to its citizens. The findingsmhiguggest that males’ perception of racial disigari
and capital punishment may have been influencethdhistory and culture of the death penalty in the
United States, in particular the Southern regiotrig\in a prison, precisely in death row sectioi|
change students’ perceptions about the capitasporent. Witnhessing first-hand the race of the death
row residents and their confinement conditions thiedexecution of an innocent man will make male
students reduce their support of the death penalty.

Many of the students will become police officersjdstigators and/or crime scene investigators.
Police officers and investigators must make suagttey have the right person in custody. Early
mistakes could lead to convicting and executingnancent person. Contrary to the television CShgho
it is not easy to investigate and solve a murdse chough it is a stressful job, the police shoubak
closely with the District Attorney office in an éastage for guidance in order to safeguard thietsigf
suspects. It is important to underline that DNAgeshould be available in all cases to help detesrthat
no innocent person is convicted and/or executed.

It is important to suggest that courts could make shat competent and experienced defense
lawyers are assigned to assist the indigents andrities who most of the time cannot afford attgse
especially in capital cases. The courts could éstah list of lawyers who have knowledge about the
death penalty and have experience in trying murdses and appoint them to represent defendants. In

addition, these findings may suggest to lawyers toproceed in selecting potential members of ehpit
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juries when it comes to gender, for it is up tajsrto convict or to acquit a defendant and todkeeiho
dies and who lives.

5.4 Suggestions for Future Research

The researcher of this present study took his fiegtital punishment course from Political
Science department. Since the present researciedtgdnder among criminology and criminal justice
students, future researchers may want to studyegeardong another major within the College of Libbera
Arts. For instance, It could be a meaningful cdmittion to the discipline of criminology and crimina
justice if future researchers compare the raciapalities and capital sentencing knowledge and
perception held by criminology and criminal justistudents against political science students since
political science students would run and/or holfices in the legislature or executive brancheshef t
government and/or may find employment in the fiefccriminal justice system. Early point of view of
death penalty can predict their positions oncdéndffice. Too, future researchers might want tasoee
differences of knowledge and perception held byensadd female minorities in regards to death penalty

since they are most likely to be executed by thtest
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APPENDIX A

STUDENT SURVEY
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STUDENT SURVEY
Racial Disparity and Death Penalty Sentencing

For each of the statements below, please indibatextent of your agreement by circling the appeter
number (1-5), 1 being Strongly Agree and 5 beingr&fly Disagree.

1.

2.

10.

11.

12.

13.

14.

15.

16.

17.

18.

The death penalty is an effective deterrentghument.

1 2 3 4 5
The support for the death penalty has decresined 2000.
1 2 3 4 5
The United States should abolish the administraif the death penalty.
1 2 3 4 5
| support the death penalty.
1 2 3 4 5
In murder cases, the jury should favor life withparole over the death penalty.
1 2 3 4 5
The death penalty should be applied if the dédahknows the victim.
1 2 3 4 5
Felony defendants accused of murder shouldvedtké death penalty.
1 2 3 4 5
Of all races, blacks commit most violent crimes.
1 2 3 4 5

Since the death penalty was reinstated in 1&Mtrariness and discrimination have been
eliminated in death penalty sentencing.

1 2 3 4 5

Since the death penalty was reinstated in li@vi6cent people have been executed.
1 2 3 4 5

Blacks constitute the majority of inmates oatteaow.
1 2 3 4 5

Indigent defendants are more likely to recéiedeath penalty in all homicide cases.
1 2 3 4 5

Minorities are more likely to be executed than-minorities.
1 2 3 4 5

The death penalty should be administered ia cages.
1 2 3 4 5

Non-black prosecutors, judges, and jurors anerikely to impose a death penalty on African
American defendants who rape a non-black victim.

1 2 3 4 5
A non-black jury can sentence a black defendsuat killed white to life without parole.

1 2 3 4 5
The more minorities on the jury, the less lkidle jury is to return a death sentence.

1 2 3 4 5
When the victim is African American, non-bladdéfendants are less likely to be sentenced to
death.

1 2 3 4 5

General information (Please check one answer fon gaestion for the following questions)

19.

20.

Your gender

[ 1 Male [] Female

Your age

[]118-23 years [124-29 years [130-35years ] 3p-41 years
[142-47 years []148-53 years [154-59 years
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21.

22.

23.

24.

25.

26.

27.

28.

29.

30.

Your race/ethnicity

[] Caucasian []Black [ ] Latinos [ ] Asian [1@er
Your current academic level

[ ] Graduate [ 1 Undergraduate

Your enrollment status at UTA

[ 1 Full time []Part time

Are you a CRCJ major?

[]Yes [1No

Have you ever taken a CRCJ course before?

[]Yes [1No

How many credit hours have you completed at @ TA

[10-15 hours [116-30 hours [131-45 hours  4§-60 hours
[161-75 hours [176-90 hours 91-105 hours &p106 hours
Do you consider yourself as a (an):

[ ] Republican [ ] Democrat [ 1Independent

Do you consider your political point of viewlie generally:

[] Liberal [ 1 Moderate [ 1 Conservative

Religious affiliation

[ ] Catholic [ ] Protestant [ 1 Muslin [ ] Other
How often do you attend religious service?

[ ] Weekly [ 1 Monthly []yearly [ ] Never
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APPENDIX B

STATEMENT READ BEFORE THE COMPLETION OF THE SURVEY
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Survey of UTA CRCJ students on race and death pesahtencing.
Script to be read aloud before distributing theveyr

You are being asked to participate in a researatlystonducted through the department of
Criminology and Criminal Justice at UTA. The stuidyto examine the perceptions of UTA CRCJ
students on race as pertaining to the capital pumest sentencing. The survey is voluntary and
anonymous. No personal information is asked in $hizvey; and no questions will enable the principal
investigator of the survey to identify participanit®wever, you must be between 18 and 60 yeartoold
participate in this survey. You are free to rejeatticipation if you feel like not answering a qties.
The benefit of this research study will add knowjedo the understanding of the perceptions of CRCJ
students in reference to racial disparity in dgaghalty sentencing. There are no risks associatgd w
participation in this study. Also, there are no agdl¢ in participating in the study. Participatingnot
participating in this study will not affect youragtes.

It should take about 10 minutes to complete thivesu If you have already completed this
survey in another class, please do not completthanone.
Thank you in advance for your participation. Plefesd free to contact the Principal Investigatorbe
Lumbala or the chairperson of the UT Arlington inge Review Board at (817) 272-3723 if you have

any questions about this research or your rightsra@search subject.

Principal Investigator Hubert Lumbala

UTA CRCJ Graduate Student
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