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Preface

THE TWENTY-SEVENTH ANNUAL Walter Prescott Webb Memorial Lec-
tures had as their focus the influence of English law in the late eighteenth-
and nineteenth-century United States. On the campus of the University
of Texas at Arlington, on March 12, 1992, participants in the Webb lecture
series considered the doctrinal heritage of English law and its consider-
able modifications by Americans who both cherished the Anglo-American
legal heritage and were determined to alter it to suit particular political,
social, and economic circumstances. The present volume contains the re-
sults of the research of the lecturers, as well as the writings of the winners
of the annual Webb-Smith essay competition. The writers, informed by
their understanding of Anglo-American law and history, make a case not
only for the influence of English law and legal thought in American his-
tory, but for the vitality of comparative legal history as a discipline.

The contributors to this volume are scholars with a broad range of
interests and experience in the study and teaching of legal history. Each
has an academic background in both United States and English history,
as well as other areas of comparative history and law. The author of the
introduction, Richard Hamm, is assistant professor of history and public
policy at the University of Albany, State University of New York. He also
has served as a teaching fellow at Princeton University. An expert in
nineteenth-century U.S. constitutional history, Professor Hamm has writ-
ten Shaping the Eighteenth Amendment: Temperance Reform, Legal Cul-
ture, and the Polity, 1880—1920, which is a forthcoming publication in the
University of North Carolina’s legal history series. His articles on southern
legal history and the history of taxation have appeared in several histori-
cal journals.

William Jones, professor of history at the University of New Hamp-
shire, is the author of “Relations of the Two Jurisdictions: Conflict and
Cooperation of the Royal and Ecclesiastical Courts in England during
the Thirteenth and Fourteenth Centuries,” in Studies in Medieval and
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Renaissance History. He has written numerous articles on comparative
law in the medieval and early modern periods. As an active participant in
international scholarly conferences, he has lectured on topics from slan-
der to royal fund-raising to the legal status of religious minorities. Profes-
sor Jones, a former chair of the department of history at the University of
New Hampshire, has received several awards in recognition of outstand-
ing undergraduate teaching and legal studies advising.

Craig Evan Klafter, a co-winner of the Webb-Smith essay competi-
tion, received advanced degrees from the University of Chicago and Ox-
ford University. A respected scholar of Anglo-American history in the
American Revolutionary period and the history of the legal profession, he
divides his time between research in the United States and his duties as
research fellow in legal history at the University of Southampton. His
book, Reason Over Precedents: Origins of American Legal Thought, is a
forthcoming publication of Greenwood Press.

Thomas P. Slaughter is an authority on the political history of the
early republic. He is the author of books including Bloody Dawn: The
Christiana Riot and Racial Violence in the Antebellum North and
The Whiskey Rebellion: Frontier Epilogue to the American Revolution,
which was a History Book Club selection. A professor of history at Rut-
gers University, he has served as well as director of the graduate program
in history. Dr. Slaughter, a graduate of the University of Maryland and
Princeton University, has been an important contributor to debates
among scholars of English history and U.S. history, in publications such
as the New York Review of Books.

Elisabeth A. Cawthon is assistant professor of history at the Univer-
sity of Texas at Arlington. Her research centers on Anglo-American law
and labor history, and the intersections between legal history and medical
history. Among her publications are “New Life for the Deodand, Occupa-
tional Accidents and the Law,” in the American Journal of Legal History.
With Steven Reinhardt, Professor Cawthon co-edited volume twenty-five
in the Webb Lectures series, Essays on the French Revolution: Paris and
the Provinces.

Yasuhide Kawashima, an authority on law and native Americans in
the southwestern United States, is the author of Puritan Justice and the
Indian: White Man’s Law in Massachusetts, 1630-1763 and has edited
the New England volumes of Early American Indian Documents: Treaties
and Laws, 1607-1789. His research on southwestern and Indian history,
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and environmental regulation, has appeared in several journals and the
Encyclopedia of Historic American Court Cases. A co-winner of the
Webb Smith essay competition, Dr. Kawashima is professor of history at
the University of Texas at El Paso.

Calvin Woodard is Henry L. and Grace Doherty professor of law at
the school of law of the University of Virginia. Professor Woodard has
served as a visiting professor at Stanford University, Washington and Lee
Law School, and National Chengchi University, Taiwan. A renowned in-
structor of law students, undergraduates, and sitting judges, Professor
Woodard has written on a wide variety of topics in legal philosophy and
modern legal history, including his introduction to the Legal Classics
Library new edition of von Ghering’s The Struggle for Law. His path-
breaking reviews in the New York Times Book Review include commen-
taries on the writings of Lawrence Friedman, Roberto Unger, and Rich-
ard Posner.

David E. Narrett, co-editor of this volume, is associate professor of
history at the University of Texas at Arlington. Dr. Narrett’s book, Inheri-
tance and Family Life in Colonial New York City, a recent publication of
Cornell University Press, received the 1992 Hendricks Manuscript Award
for the best historical study on the Dutch colonial experience in North
America. Dr. Narrett co-edited, with Joyce Goldberg, volume twenty-two
in the Webb Lectures Series, Essays on Liberty and Federalism: The
Shaping of the U.S. Constitution.

On behalf of the UTA history department, the editors would like to
acknowledge several benefactors of the Webb lectures. C. B. Smith, Sr.,
an Austin businessman and former student of Walter Prescott Webb, gen-
erously established the Webb Endowment Fund and made possible the
publication of the lectures. Jenkins and Virginia Garrett of Fort Worth
have long shown both loyalty and generosity to UTA. At this year’s lec-
tures, Mr. Garrett served as an introducer for his fellow attorney, Profes-
sor Calvin Woodard. Recently the Webb lecture series has received major
support from the Rudolf Hermanns Endowment for the Liberal Arts,
with the encouragement of both longtime UTA president Wendall Ned-
derman and UTA’s new president, Ryan Amacher.

We also would like to acknowledge the assistance of Kenneth Philp,
chairman of the history department, and the dedication of Stephen Maiz-
lish, head of the Webb lectures committee. For their expert advice on
technical matters, the editors are grateful to Professors Laverne Prewitt,
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Stanley Palmer, and Charles Zelden. History graduate students and mem-
bers of Phi Alpha Theta provided efficient and cordial support during the
week of the lectures. A productive and unusual aspect of the twenty-
seventh annual lectures was the participation of several jurists, including
Judges William Arnot, Joseph Del Sole, Robert Gammage, Donnie Bur-
gess, and Joe C. Spurlock II. The conviviality of the scholarly discussions
heard at these lectures was a result of the eagerness of students and mem-
bers of the university and local community to discuss legal history, and
the charm and intellectual generosity of the visiting scholars. The editors

are grateful to have been a part of that discourse.
Elisabeth A. Cawthon
David E. Narrett
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RICHARD HAMM

Introduction: English Law
and the American Experience

IN HARPER LEE’'s To Kill a Mockingbird there is a small incident that
speaks to the theme of this volume. The children of lawyer Atticus Finch
go to church with their black housekeeper, Calpurnia. At her church the
congregation sings its hymns by “linin”: having one of the literate mem-
bers of the congregation read each line of the hymn before it is sung.
Calpurnia’s son, Zeebo, reads the verses this day. His literacy prompts
Jem and Scout to ask Calpurnia how he learned to read. She answers that
she had taught him out of the Bible and a book that their Granddaddy
Finch had given her: Blackstone’s Commentaries. “Jem was thunder-
struck. “You mean you taught Zeebo outa that?” ‘Why yes sir, Mister
Jem. . . . They were the only books I had. Your grandaddy said Mr. Black-
stone wrote fine English.””! That Blackstone’s Commentaries could reach
African Americans living in segregated Alabama, and that it could stand
shoulder to shoulder with the Bible, shows the pervasiveness of English
legal traditions in the United States. The six essays gathered here explore
some of the complexities of the deep penetration of English law into the
American legal system.

In examining the effect of English law on American law these essays
necessarily examine one of the most fruitful areas of legal history scholar-
ship: the nexus between social forces and the relatively autonomous legal
system. While it is almost axiomatic that society shapes law, it should not
be assumed that law is merely reflexive. Rather, the details of society (so-
cial values, political culture, and ideology) interact with the ideas and
structures of law to shape legal forms, habits, and processes. That the
authors in this volume have the common focus of seeking British origins
of American law and life brings into focus the autonomous characteristics
of law. In the American context, English doctrine and practice were alien
and self-contained; they were separated by the Atlantic Ocean from their
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social roots. These essayists” examinations of the notion of sanctuary, the
development of fencing law on the great plains, the shaping of the Ameri-
can law of treason, the British origins of the Texas workers’ compensation
system, the Americanization of Blackstone by St. George Tucker, and the
exploration of the meaning of common law in the United States all con-
tribute to our greater understanding of how society shapes law.?

The relationships between society and law are not merely academic
topics. As Calvin Woodard points out, given the turmoil in eastern Europe
and the Far East, the likelihood of fundamental legal reorganization is
high. As the West tries to remake the economies and political systems
elsewhere, so too is the West influencing legal systems in the rest of the
world. Woodard’s “Is the United States a Common Law Country?” exam-
ines the common law tradition in both England and America. His essay
is an attempt to determine the legal values that can be attributed to the
common law, which “we should most wish to share.” Central to his under-
standing of the common law, the very center of English law;, is the para-
doxical notion of the autonomy of common law from authority, while it
asserts its own authority. The common law system, Woodard argues, cre-
ates an attitude that begins “with a question (‘what is the law?’) not with
an answer (‘The law is ...").” It forces people to think about law, not
merely follow it—to ask how society should use law.

Common law is of course the “unwritten law” made not by legisla-
tures, but by courts, lawyers, and judges in cases. The source of common
law is presumed to be custom, reason, or natural law. In England, the
system had its creation when kings issued charters acknowledging the au-
thority of “ancient customs” and created royal courts. These courts and
the lawyers who practiced there interpreted the ancient customs, meta-
morphosing them into common law. Woodard points out that for eight-
hundred years the common law was a truly unwritten law controlled by
the guildlike Inns of Court, from whom all judges and practicers in the
courts came. The Inns existed as autonomous institutions, and shared ex-
clusive knowledge of the opinions of the judges on cases. The judges’
opinions given orally were scrutinized by the members of the Inns and
used to illuminate the ancient customs; the judges became oracles of the
law. Thus lawyers interpretations of judges’ opinions became the princi-
ples of common law. It was an intricate system that was closed to all but
members of the fraternity. But by the eighteenth century the Inns” sym-
biotic relations with the courts had collapsed.
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Yet the important foundation was laid; the common law had been
created. It was a law not rooted in the code of an authority but in ancient
customs and general principles. Among its ideas was the notion that the
common law was superior to earthly, even royal, authority. Indeed, in the
seventeenth century the lawyers’ law conflicted with assertions of power
by the king. Some lawyers and judges sided with the law rather than the
king, and they chose the winning side. When the king lost his struggle for
supremacy, common law gained an antiauthoritarian cast. Of course this
tendency sat uneasily with the new rulers, who set about trying to limit
the common law. The doctrine of “parliamentary sovereignty” allowed
rulers to bypass inconvenient common law rules. And it was the applica-
tion of parliamentary supremacy that began the American revolution.

While the views of common law among revolutionary-era Americans
remain ambiguous, it is undeniable that the American retreat from the
common law system began around the time of Independence. On one
hand, Americans recognized and revered common law for its ideas of nat-
ural justice, rule of law, and liberty; on the other they rejected its “En-
glishness” and vexatious vagaries.> The revolutionary generation, by
adopting written state and national constitutions, rejected the foundation
of common law. The constitutions were written and derived their powers
from the sovereign people rather than from ancient English custom.
Moreover, they specified how law was to be made and which authorities
could make law. Those authorities soon made law at a tremendous rate;
by the early nineteenth century, American states and the Federal govern-
ment began issuing full codes of law. The retreat from the common law
continued; there was no autonomous legal institution that compared to
the Inns of Court in the new nation, to.assure that lawyers fully learned
the common law and to police their application of what they did know.
Eventually new ideas about law pushed the old ones from the American
lawyers’ minds. From the Civil War to the present, new concepts of law—
many of them borrowed from the civil law tradition—reshaped American
law. Thus legal science, sociological jurisprudence, the jurisprudence of
interests, administrative law, criminology, and legal realism all replaced
common law. This declension of the common law was not only an Ameri-
can phenomenon.

In the course of the nineteenth and twentieth centuries, England ef-
fectively abandoned common law. Convinced by reformers and the
changes in economy and society that the common law failed to meet
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the needs of the age, Parliament through statutes changed the content of
the law. In the courts, the idea of stare decisis became an ironclad rule—
all the more confining because the previous rulings were no longer the
exclusive knowledge of lawyers. In the 1870s the newly established Su-
preme Court of Judicature was placed atop the court system, and its pub-
lished opinions became easily accessible. In the twentieth century, En-
gland created a welfare state governed through administrative law. The
substance and procedures of twentieth-century English law differ drasti-
cally from the common law. But, ironically, Woodard notes that key no-
tions of common law survived in the American federal judiciary, even
after England’s modern abandonment of common law.

The American judiciary by the nineteenth century, and persisting to
today, have become the oracles of the law. In their interpretations of the
Constitution and their application of judicial review of legislation and ad-
ministrative law, the justices have reinvented the common law wheel. The
judges assume the power to nullify legislation and regulation they deem
“unconstitutional.” Theirs is an assertion of higher law, and often is as
mysterious to the uninitiated as the ancient customs of a previous age.
Significantly, the idea of law, not authority, is celebrated in judicial review.
Every case brought to challenge a law or rule asks the question, “What is
the law?” Ultimately, then, the common law tradition is an idea that
prompts more questions, such as “Why this law?” and “What is the pur-
pose of law?” Woodard’s argument that such ancient ideas can have mod-
ern consequences is a point illustrated in the contribution of William
Jones.

Jones’s “Sanctuary, Exile, and the Law: The Fugitive and Public Au-
thority in Medieval England and Modern America” looks at the deep his-
torical roots of a recent phenomenon: the sanctuary movement. Jones ex-
amines legal institutions that almost disappeared in England before the
colonization of America. Indeed, Jones maintains that the modern sanctu-
ary movement does not derive from the English tradition. In showing that
discontinuity, Jones sketches out a complicated history of sanctuary and
related ideas of exile, abjuration, and outlawry in England. He argues that
the rise and fall of sanctuary in England intersected with the changing
nature of society and the state from the seventh century to the sixteenth.

In its near-millennium of existence, sanctuary always stood at the
boundary between state and church. Despite analogues in ancient reli-
gious traditions, sanctuary emerged in Europe with the rise of Christian-
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ity; the church as a holy place was central to the formation and workings
of sanctuary. Civil authorities accepted and indeed fostered the system.
In Anglo-Saxon England, sanctuary occurred in a polity governed by cus-
tomary and communal law. The law rested on self-help, arbitration, and
compensation; and behind it always lay the possibility of blood feud,
which threatened to disrupt the community. The Saxon kings supported
the sanctuary system through laws that married the kingdom to the sys-
tem. Their laws facilitated the settlement of felonious disputes by defining
who could seek sanctuary, what churches could grant it, and what fines
(to the king) and compensations (to individuals) must be paid. In doing
so, they made sanctuary part of the public law.

In post-Conquest England, the new rulers built on this foundation.
In particular, they added the idea of abjuration—voluntary exile from the
realm—to sanctuary. Thus in the later medieval period, when the system
flourished, a criminal sought sanctuary in church, confessed to crime in
public before royal officials, and adjured the realm. Theoretically, the
criminal was then escorted by royal officials to the port for exile. The
sanctuary system was now integrated into the new political culture, which
replaced communal law aimed at arbitrating disputes with a public au-
thority concerned with restraining crime. But like much of the medieval
state, sanctuary failed to live up to expectations. During much of the
medieval period, probably few abjurors ever left the kingdom; instead the
system worked as a public notification network, naming the crime and
criminal, and legally barring the criminal from the community. As the
centuries passed, the crown sought to curb sanctuary abuses and limit its
reach. Abjuration was enforced and various criminal acts were excluded
from sanctuary.

By the sixteenth and seventeenth centuries, however, the principles
of sanctuary disappeared, and the state limited the practice. The English
reformation took away sanctuary’s religious basis by making the church a
national church. Sanctuary came to be viewed as a hindrance to the king’s
authority to administer justice. Acting on these premises, Tudor and Stu-
art leaders curtailed and eventually destroyed sanctuary, first subjecting
the privilege to stringent limitations as to what kinds of felons were admit-
ted to sanctuary. More sweepingly, Henry VIII's Parliament stripped abju-
ration from the process of sanctuary, forcing those who sought it to be-
come prisoners for life in the church. In 1624 the final step was taken;
sanctuary was abolished.
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The reemergence of the term in the past thirty years is a strange
echo, for by the twentieth century sanctuary was long dead in English
law and practice. But sanctuary had dramatic attraction for Americans
unhappy with the actions of their state. Protestors of the Vietnam war and
opponents of the Reagan and Bush Administrations’ Central American
policies (particularly, it should be noted, Catholic activists) tried to revive
the idea of sanctuary. They created organizations dedicated to shielding
draft objectors and foreign refugees (classified as illegal aliens) from the
government. Given the realities of the modern state, which engrosses all
law unto itself and permits no alternatives, it is unlikely that these groups’
attempts to carve out their own enclaves from state power are anything
more than symbolic. The sanctuary movements are designed primarily to
draw attention to government policy to prompt its changes. Like medieval
English sanctuary, they exist within the confines of social and governing
arrangements. Similarly, fences—and the laws that support them—are
creations of lawmakers’ view of society.

Yasuhide Kawashima’s, “Fence Laws on the Great Plains, 1865—
1900,” explores the changing fence law patterns and practices of eight
American plains states. Kawashima shows that in the period from the end-
ing of the Civil War to the closing of the frontier, the fence law of these
states underwent a similar evolution, from a policy of “fencing out,” which
required farmers to protect their crops, to “fencing in,” which required
stock owners to restrain their animals. These changes in fencing law re-
flected transformations in society, especially changing use of the land and
the emergence of new means to build fences. This pattern of alteration
ended with the states of the great plains adopting a policy that returned
them to the position of the English common law. Kawashima’s essay can
be said to detail the “rediscovery” of the British roots of American law.

The English common law policy of “fencing in” was one of two tradi-
tions that the creators of fence laws on the great plains inherited. Com-
mon law made owners of animals strictly liable for their animals. When
their animals caused harm on others’ land, the owner of the beasts paid.
Thus the law imposed a duty on owners to keep their animals off others’
land. But in Britain’s American colonies, and in the new nation, the En-
glish rule was abandoned; the colonies required landowners to fence out
trespassing domestic animals. If farmers did not make good fences, they
could not recover for damages incurred from wandering beasts. In the
southeast, landholders were prohibited from fencing uncultivated land,
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thus promoting an open range where anyone could let their animals graze.
In the northeast, the fencing out pattern persisted through the eighteenth
century even as the land became heavily settled; the preservation of com-
mons for grazing seemed to validate the practice of letting animals wan-
der. In the less heavily settled south, the practice of open range persisted
with little opposition through Reconstruction.

While lawmakers on the great plains were aware of the English com-
mon law rule, their initial policy preference was to join the American re-
jection of it by writing laws requiring the fencing of crops. In jurisdiction
after jursidiction, upon the initial settlement, legislatures created laws re-
quiring cultivators to “sufficiently” fence in their crops. The courts en-
forced both the letter and spirit of these laws, holding that insufficient
fences constituted negligence and barred recovery. One state supreme
court held that the very presence of the state’s statute superseded the
common law tradition. The statute law protected the grazier, even lim-
iting farmers’ right to defend against animals wandering onto their lands.
This was a hard burden for farmers, for much of the land of the great
plains lacked available timber to construct fences. Even after the inven-
tion of barbed wire, the process of building a fence was costly and time-
consuming. At least until the twentieth century, the federal govern-
ment—greatest landholder in the West—supported the open range. But
the cattle drovers and stock raisers did not have the law all their way.
“Willful and wanton trespass”—such as deliberately driving stock across
any fence, even an inadequate one—gave farmers the right to recover.

In the plains states, over time and through incremental steps, the
farmers gained more favorable laws—culminating in statewide policies of
fencing in animals. The older plains states like Nebraska and Kansas be-
gan the process by enacting night herd laws, requiring the confinement
of livestock at night. Typically these laws applied only to certain districts.
States across the plains soon began adopting local option laws limiting the
open range. These laws allowed voters in a community to suspend the
effect of the state fence law. Indeed, at least one court considered that
these new laws restored the English common law rule. The local option
system seemed to satisfy farmers’ needs because it persisted until the
twentieth century, when in the first two decades, the states adopted state-
wide fence policies. The federal government joined in the attack on the
open range. The innovation of barbed wire led many grazers to abandon
the open range in favor of fenced pastures. Some, in their enthusiasm for



10 RICHARD HAMM

the new system, illegally fenced government land for their own exclusive
use. This abuse prompted government to restrict grazing on federal land
to licensed users—thus ending the free range.

This progression of fence law on the great plains reflected the chang-
ing of the nature of society on the plains, from frontier to settled regions.
It underscores the instrumental function of the law, for the settlers of the
great plains clearly wanted a law that would foster their economy and way
of life. As grazing was replaced by farming as the staple of the economy,
the fence out gave way to the fence in. In this striking interplay of law
and society, English law—the old common law rule of strict liability for
animal owners—served as a model for those unhappy with the free range.
The notion of the English law as model was an idea at the forefront of
how lawmakers perceived one of the classic works of law: Blackstone’s
Commentaries.

Craig E. Klafter’s “The Americanization of Blackstone’s Commentar-
ies” explores how Americans, after the revolution, adopted Blackstone.
He shows that although Blackstone was immensely popular in the United
States, and especially important in educating lawyers, Americans did not
accept the work unalloyed. Rather, mostly through the efforts of the Jef-
fersonian Republican theorist St. George Tucker, Americans adopted a
version of the Commentaries that reflected their (or at least Tucker’s) po-
litical ideology and social values. Blackstone’s Commentaries became the
foundation for American lawyers to help build a republican polity and
egalitarian social structure.

Of course, such a social and political structure was alien to William
Blackstone. He intended his Commentaries, four volumes long and first
published in 1765, to teach the English elite—the landed classes—how
to use the law to safeguard their social and political positions. He did so
by “naturalizing” the common law—that is, conflating it (in all its unsys-
tematic detail) with natural law. He used the oppressive details of the
common law to demonstrate the fundamental principles of law. According
to Blackstone, these principles were immutable and natural—beyond
human reason. The key principle illustrated by Blackstone’s work is the
supremacy, in law, of the right to property. The complexity of the tenure
system, which limited the alienation and distribution of real estate and
limited suffrage based on landholding, became, not creatures of human
creation, but manifestations of natural law. Through his systematizing,
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and through his clarity of style, Blackstone made both the detail and prin-
ciples of law easily comprehensible.

American lawyers found Blackstone’s Commentaries appealing. It
filled an important gap in the legal literature: that of primer for aspiring
lawyers. Nowhere else could a student gain so much knowledge of the
common law. After the revolution and in the early nineteenth century
there was a tremendous demand for more lawyers; thus, legal educators
used Blackstone, despite his antirepublican agenda. For some conserva-
tive Federalists, Blackstone’s values made his work even more attractive.
The majority of the bar, however, worried about his biases and feared
entrenching in the minds of lawyers, and thus in the law, Blackstone’s
precepts. They feared the corrosive effects of his social and political vision
on republican institutions. Until Chancellor James Kent brought out his
Commentaries on American Law in 1826, Blackstone was the key text.
But it was a version of Blackstone made safe for American institutions by
St. George Tucker that saw so much use.

In reworking Blackstone, Tucker drew upon a counter-tradition con-
cerning the nature of law. This tradition was encapsulated in Montes-
quieu’s The Spirit of the Laws, a work popular in both the colonies and
new nation. While Montesquieu believed in inalienable rights and the
laws of nature, he also embraced relativism. In his philosophical treat-
ment of law, Montesquieu maintained that law reflected the “general
spirit” of a nation as created by its climate, religion, economy, morality,
and customs. Nature required that laws apply to a given society; lawmak-
ers should only make laws to fit a given society. Reason became the tool
to determine the soundness of a law for a nation. Thus Montesquieu, and
other European philosophers, gave Tucker the means to temper the “anti-
American” elements of Blackstone’s Commentaries—Dby pointing out
where Blackstone’s ideas did not suit American society.

In the 1790s, Tucker began his recasting of Blackstone through his
teaching, and was soon at work on an annotated version of the Commen-
taries. It was published in 1803 and remained the standard American edi-
tion until 1852. In his notes and appendix, Tucker pointed out junctures at
which Blackstone’s exposition of English law was unsuitable to the United
States. Politically, of course, Blackstone was a poor fit. His espousal of
parliamentary supremacy and his denial to colonists the liberties of the
common law violated the foundations of the republic: inalienable rights
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found in the common law and the sovereignty of the people. Beyond poli-
tics, Tucker argued that the American experience altered the law, making
parts of Blackstone’s explanation of private law inappropriate for the new
nation. Tucker pointed out that the the colonies and early states already
had changed many aspects of the law to fit their situation. In particular,
Tucker argued for rejection of Blackstone’s view of the law of property.
Tucker substituted a system that promoted easy acquisition and free
alienation of land for the restrictive, aristocratically biased system of En-
glish common law.

Tucker’s edition undermined the central core of Blackstone’s work. It
replaced revelation and immutable principles with relativism and reason.
It rejected the social and political assumptions of the author. It made the
Commentaries “safe” for a republican and enterprising nation. Tucker’s
political ideology transformed English law into American law, without
changing the title. While others have argued that Blackstone’s influence
was “unfettered,” Klafter shows that there was more going on than mind-
less borrowing. A similar pattern emerges in the creation of the American
law of treason.

Thomas P. Slaughter’s “The Politics of Treason in the 17gos” exam-
ines the development of treason law in the early republic. He points out
that indigenous developments, not mere borrowing from England,
shaped the development of a restricted American law of treason. While
the founders—mostly notably James Wilson—borrowed heavily from
England in writing the Constitution’s treason clause, the political culture
of the revolution and struggles of the 179os actually laid the foundation
of the American conception and practice. His essay underscores the col-
lective point of this work—that social forces, in this case political ideology
and power, shape law, but that they build law out of the available material,
such as English treason law.

Anglo-American treason law originated in the actions of medieval
Englishmen who sought to safeguard a state based on kingship. The bed-
rock of treason was the statute known as 25 Edward ITI, which delineated
a list of offenses that constituted treason. It included three areas that saw
much doctrinal development: compassing or imagining the king’s death,
levying war against the king, and adhering to the king’s enemies. The pen-
alties for treason included a terrible death and “corruption of the
blood”—penalties inflicted on the families of traitors. The fourteenth and
fifteenth centuries saw an expansion of treasonable offenses, adding all
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sorts of crimes to treason. At the same time, a procedural protection for
accused emerged: a confession or two witnesses were usually necessary
to prove treason. But in the sixteenth century these protections disap-
peared in the prerogative courts of the Tudors.

In the seventeenth century, Stuart judges, while ignoring procedural
safeguards in treason trials, embarked on a course of judicial construction
of new treasons. The judges expanded the ideas of compassing or imagin-
ing the king’s death and levying war to mammoth proportions, resulting
in some of the most notorious judicial barbarity in English history. In the
wake of the Glorious Revolution, Parliament restored procedural protec-
tions in treason trials, including the “two witness rule”; but it did nothing
to check the potential of constructive treasons; moreover the procedural
protections were ignored in practice. James Wilson in writing the Consti-
tution’s section on treason drew not upon this chaotic heritage directly
but rather a more orderly view of English treason law created by com-
mentators.

Misreading the English experience through the works of the common
law commentators—Hale, Coke, Foster, and Blackstone—was only one
element that went into the writing of the constitution’s treason clause.
Wilson and other Americans reading the commentators believed their ac-
count that the English law of treason was evolving to a fairer law, which
protected the rights of Englishmen. They sought to apply those protec-
tions and more to their own nation. American political culture changed
the basic rules of the polity. Given the republican nature of the revolution,
protections for the king’s life disappeared from the definition of treason,
thereby removing one of the most judicially expanded areas of treason
law from the American experience.

But much remained. Wilson borrowed almost verbatim the passage
on treason from English law, only changing terms to make them fit the
republican realities. The section defines treason as consisting of “only in
levying war against” the United States “or in adhering to their enemies,
giving them aid and comfort. No person shall be convicted of treason
unless on the testimony of two witnesses to the same overt act, or on
confession in open court.” It gave congress “Power to declare the Punish-
ment of Treason, but no Attainder of Treason shall work Corruption of
Blood, or Forfeiture except during the Life of the Person attainted.” Wil-
son thought that he had built upon a liberal English foundation by consti-
tutionalizing the definition and safeguards, removing from the legislature
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the power to make new treasons, stipulating a modicum of safeguards,
and limiting the punishments. But the section allowed, by implication,
judicial construction of treason. Federalist judges did not hesitate to use
their power to interpret treason law.

During a decade of fierce political struggle in the 179os, the Federal-
ist party, in control of the federal government, engaged in a variety of
campaigns to crush political and popular opposition to its policies. One of
its means was bringing treason charges against various citizens who had
engaged in resistance to federal taxes. As the Sedition Act and the hysteri-
cal denunciation of the Jeffersonian Republicans revealed, the Federalists
did not understand the concept of a loyal opposition; to them all political
opposition verged on treason. Federalist Judges Patterson, Peterson, and
Chase, in various trials, created broad constructive treasons of levying
war, stretched the two witness requirement beyond credibility, and
adopted a view of an “overt act” that included things that were anything
but overt or an act. Yet politics, which demanded a strong treason law, also
demanded mercy. Washington and later Adams pardoned the convicted in
each successful treason case. But the political reality changed.

After 1800, the Federalist judges found themselves political outcasts
in a government dominated by Jeffersonian Republicans. Their new situa-
tion coincided with their revitalization of the procedural protections and
questioning of constructive treasons. The Jeffersonians were no more ac-
cepting of the idea of legitimate opposition than the Federalists had been.
They began impeachment proceedings against Judge Chase, one of the
most intemperate of Federalist judges. It was revealing—at least on the
issue of treason law—that the bills of impeachment did not fault Chase
for his constructive treason. While the impeachment failed, Federalist
judges fought back by shaping the law to a new reality. John Marshall, for
instance, in presiding over Aaron Burr’s treason trial, revitalized the two
witnesses rule.

For various reasons, including that they were difficult to win, treason
prosecutions declined in popularity. Judges of the nineteenth century—
working in an environment that recognized legitimate political strife—
returned to the clear meaning of restrictions of the Constitution, taking
its words literarily, establishing the limited scope and procedural safe-
guards that define American treason law. Significantly, this return to a rule
of law—to an autonomous of power conception of law—emerged out of
political struggle. It illuminates how complicated the nexus of society and
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law can be. Similarly Elisabeth A. Cawthon’s work shows that borrowing
from the English tradition—which was autonomous from the American
experience—does not mean that the law borrowed was fair.

Cawthon’s “Rough Work and Tough Logic: The English Roots of
Texas Workers” Compensation Law” explains why the handling of injured
workers has been remarkably similar in the legal systems of England and
Texas. In the Anglo-American world in the last two centuries, the law of
injured workers has moved through four different conceptional periods—
though various jurisdictions have adopted a particular view of the matter
at different times. She shows that the creation of the changing rules re-
volved around the assignment of the costs of industrial development, not
legal ideology. A changing economy and society prompted changes in le-
gal institutions, conceptions of the law, and the power of the state to act
in the interest in the welfare of its citizens. But when the conceptions
changed, injured workers seemed to come out the losers.

In the first conceptional period—which existed prior to the 1830s
and 1840s—injuries to workers fell under the rubric of “law of master and
servant.” The dominant doctrine was respondeat superior: that is, masters
were duty-bound to assist those workers injured on jobs. This idea was
rooted in the notion of workers being members of a “family,” and repre-
sented the reality of the small-scale shops. But the rhetoric was stronger
than the reality, for few workers could afford to sue and the best witnesses
usually still worked for the employers at fault and were unlikely to testify.
While this conception of duties of employers gave the workers little, it
was generous compared to the period that followed.

In the 1830s and 1840s, in England and America, judges constructed
new doctrines as exceptions to the general rule of respondeat superior.
England was the birthplace of the first variance from it. Complex inter-
changes, where doctrine and argument crossed and recrossed the Atlan-
tic, muddied the bloodlines of the various exceptions. These new doc-
trines, which swallowed the old rule, transformed the law of injury on the
job. These rules were the fellow-servant rule, the assumption of risk rule,
and contributory negligence doctrine. The fellow-servant rule barred col-
lection of damages from an employer if the injury was caused by the ac-
tion of a fellow servant. Assumption of risk assumed that the workers
when they contracted to take dangerous work negotiated compensation
high enough to cover the costs of potential injuries. The doctrine of con-
tributory negligence barred recovery if the employee injured had in any
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way contributed toward the accident that caused the injury. All these doc-
trines limited the chances for recovery by injured workers, and thus subsi-
dized industrial development by reducing industrialists” costs.

This bleak picture for injured workers was altered in the third period
of workers’ injury law. In England and in the American states, reflecting
an awareness of the social costs of industrialization, legislatures passed
laws prohibiting the application of the restrictive rules. Courts joined in
the new reality by redefining some employees. Some supervisors became
classified as “vice principals”—that is, employees acting for an employer;
if their negligence caused an injury, the injured worker had a right to
recovery. In various jurisdictions at this time, thanks to cracks in the legal
rules and favorable juries, some workers were winning substantial damage
awards for their injuries. This third period in workplace injury law seemed
to indicate a maturing industrial economy; it existed between the draco-
nian second period and the current system based on workers’ compensa-
tion systems.*

In the early twentieth century, the English Parliament and American
state legislatures constructed workers’ compensation plans. Under pres-
sure of reformers and businesses, who felt the sting of jury verdicts, the
jurisdictions adopted more rational and predictable compensation sys-
tems. These new systems replaced the civil remedies with a compensation
scheme sponsored and mandated by the state. Employers either opted to
join the plan or were required to join the plan. When workers of a covered
firm were injured, the worker could recover only through a set adminis-
trative program. The amount of compensation was determined in advance
by extensive and complicated tables detailing the compensation for injury,
medical expenses, and wages. Fault and liability were unimportant to this
system; nor did it allow for punitive damages. Conceptually, workers’
compensation replaced employers’ liability with concern for the general
social costs of workplace injuries. These systems recognized that indus-
trial work was the foundation of the economy and that it was the duty of
the state to ameliorate some of its worst effects. The workers’ compensa-
tion system, despite its unpopularity with many groups, has lasted with
minor modifications to the current day. But what explains these “twists
and turns in legal rules”? And what explains the timing of these changes?

Cawthon moves beyond existing explanations of the transformations
of workplace injury law. She rejects the naive notions of treatise writers
who see lawmakers as attempting to put the law in balance so that em-
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ployees or employers do not experience too much pain. Cawthon also
questions the application of Richard Posner’s “law and economics” to the
shifts in worker safety law. Her work derives from, and moves beyond,
the legal historians (Levy, Horwitz, Friedman, Ladinsky, and Tomlins)
who have rooted the changes in the law in the shifting economic under-
pinnings of the Anglo-American world. The Texas example—scattered
throughout her essay—adds depth to the explanation of the causes of this
legal change.

Changes in Texas workers™ injury law reflected transformations of
Texas society. Before the 1820s, Spanish and Mexican law was Texas law,
putting workplace injury rules in the rubric of contracts. With the influx
of Anglo-Americans in the 1820s, the revolt of the 1830s, and the annex-
ation of 1845, common law gained ascendance in Texas. Texas came into
the common law world just as the restrictive rules of the second period
emerged. But Texas was slow to adopt these rules—its economy, which
had few large manufacturing and industrial enterprises, revolved around
grazing, farming, and plantation slavery. With the Texas railroad boom of
the 1880s, however, when the railroads became major political players in
the state, the doctrines of assumption of risk, fellow servant, and contribu-
tory negligence came into their own. The law seemed to turn to the new
doctrines to promote railroad development in the state.

As the railroads in Texas went from being “engines of growth” into
“smoking monsters,” the law shifted again. In the 18gos and early twenti-
eth century, politics in the state turned on unsuccessful attempts to tame
the railroads, especially the out-of-state lines. As Texas had been late to
adopt the second period’s conception of workers’ injuries, it essentially
skipped the third period and jumped in 1910 to the fourth. In that year,
the state—under pressure from big business seeking to rationalize its
costs—created a workers” compensation system that applied only to in-
dustrial workers. Cawthon’s account illustrates how the economic and po-
litical nature of a society interacted with the English doctrines and ex-
amples of other American states to create a system that, with minor
tinkering, has lasted until today. The workers’ compensation system that
exists in Texas—with its lists of payments for missing limbs—echoes the
wergelds for personal injury of the oldest of English legal documents, the
Anglo-Saxon dooms.

That today’s law in Texas reverberates with ideas from old English
precepts demonstrates the vitality of the English legal tradition in
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America. Just as they carried their plants, the colonists in the seventeenth
century carried English legal ideas to the new land. Like the plants of
colonists, English law soon jumped the borders of the gardens and rooted
itself in the land. Just as dandelion and Kentucky blue grass, common law
ideas and practices became a force to reshape the landscape. Even as the
invading plants had to adapt to their new environment, however, English
law had to respond to the American experience. Often there was agency
at work, selecting or rejecting parts of the English law. Still, chance and
drift also had their say. The six essays gathered here delineate the forces
at work and some of the ways in which the English law has influenced
American life. Thus they shed light on the functioning of the law and
society nexus.
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WILLIAM R. JONES

Sanctuary, Exile, and Law: The Fugitive
and Public Authority in Medieval England
and Modern America

ON MAY 13, 1497, according to an entry in the sanctuary register of St.
Cuthbert’s, Durham, a certain Colson of Walsingham, a known thief, es-
caped from jail and took sanctuary in the cathedral church of Durham,
from which he sought deliverance according to an ancient ritual. Standing
beside St. Cuthbert’s tomb, in the presence of the coroner, the sheriff of
Durham, the sacristan, and other witnesses, he confessed his crime and
abjured the realm. In the custody of the sheriff and carrying a wooden
cross, he was conducted to the king’s highway where he was handed over
from constable to constable until he reached the nearest port, whence,
ostensibly, he departed the land.!

Eight centuries before the day on which Colson made his dash to
sanctuary, the bishop of Lindisfarne, Cuthbert himself, had on his death-
bed warned his fellow monks of the distractions that the presence of his
relics would bring to the community from the many fugitives from justice
who would flock there seeking sanctuary.> The protection that church
sanctuary offered fugitive felons was already a venerable institution, and
one that had been recognized by Roman emperors and church councils
and included in the West Saxon King Ine’s code of laws.® It survived into
the sixteenth century when another English monarch suppressed the
great chartered sanctuaries, including the one at Durham, much to the
dismay of north country folk to whom it represented a way of life.*

As this chronology implies, sanctuary in England has a history ex-
tending from late antiquity to the early modern period. It spans the mil-
lennium when England transformed itself from a society governed by a
folk law of private vengeance and compensation to a society that had be-
gun to submit itself to the transcendent authority of a modern state.
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Sanctuary was a cosmopolitan and even universal institution, with
counterparts in other religious traditions and earlier cultures. The con-
cept of a sacred space, offering refuge to the persecuted and the pursued,
was familiar to the ancient Hebrews, Greeks, and Romans, whose sanctu-
aries may have inspired similar claims on behalf of Christian churches.
The post-Constantinian church of the fourth century was recognized as a
specially privileged place. On the other hand, church sanctuary was first
mentioned in the edicts of Roman emperors in connection with the inter-
cession of the bishops on behalf of fugitive criminals. Some modern histo-
rians have argued that it derived from the church’s ministry of compas-
sion, whereby the clergy dispensed lenitas or “gentle care” to a vexed and
suffering world, rather than from the example of the Jewish city of refuge
or the temple asylum of ancient Greece.” Roman criminal justice was re-
luctant to exempt any person or place from its well-regulated world. Ro-
man emperors, while expressing respect for the humanitarian services of
the clergy, excluded from the church’s protection such unworthy persons
as public debtors and traitors. By the early fifth century, however, the
sanctity of the interior of Christian churches had been recognized by im-
perial legislation, which even extended protection to churchyards and ad-
jacent buildings. The aura of holiness, which accrued to churches from
the presence of the host and relics of the saints, endowed them with a
special status in both secular law and the canons.

The privilege of sanctuary survived the end of Roman rule in Europe.
In the early middle ages Germanic law continued to defend the inviolabil-
ity of churches and the intercessory role of the clergy. For example, the
first Christian ruler in England, Ethelbert of Kent, strengthened the pro-
tection of the churches of his kingdom by doubling the compensation due
for acts of sacrilege.® Across the channel in Merovingian Francia, the most
notorious wrongdoers were able to escape retribution if they succeeded
in reaching a church. The Frankish King Guntram admitted that it would
be “impious” to slay an assassin who had to be forced to leave a church.”
King Childebert, who had been the target of a death plot, promised to
spare the lives of the conspirators if they voluntarily left sanctuary: “I am
a Christian and I deem it wrong to punish people convicted of a crime if
I have to drag them out of a church to do so.”®

Flight to sanctuary in Anglo-Saxon England occurred against the
backdrop of a customary law dependent on self-help, the arbitration of
disputes, and the compensation of personal injuries through monetary
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payments, including what later generations called felonies. Committed
to the protection of churches and also to the enforcement of the law of
compensation and settlement, English kings from Ethelbert forward in-
tervened to affirm the inviolability of sacred precincts, to define the status
of fugitives in churches, and to facilitate the resolution of conflicts by as-
suring victims of crime and their kin the right to compensation for loss or
injury as well as a fine to the king for breach of the peace.® Each of these
interventions, whether or not they constituted permanent precedents for
aroyal law of sanctuary, nevertheless, represented the aggrandizement of
royal control to the extent that intercession by the king rivaled and even
replaced that of the bishop.

For example, Ine of Wessex (688—94), who took a hardline approach
to the problem of thievery in his kingdom, spared the lives of those fugi-
tives who sought sanctuary, though they remained subject to the compen-
sation that brought peace in the feud: “If anyone is liable to the death
penalty and he reaches a church, he is to retain his life and to compensate
as the law directs.”!* In a second sanctuary regulation Ine confirmed the
principle of Roman law which allowed the clergy to intervene on behalf
of runaway slaves who would be restored to their masters, contingent on
the latter’s promise to spare them physical punishment: “If anyone is
liable to be flogged, and reaches a church, the flogging is to be remit-
ted.”!! Implicit in Ine’s legislation was the idea that sanctuary, rather than
being an alternative to the law, constituted a means for achieving the goals
of settling disputes and restoring peace.

The same rationale underlay the sanctuary laws of King Alfred (871
99). He extended his special protection to all consecrated churches and
to certain privileged monastic houses, which were permitted to give tem-
porary refuge to fugitives in the expectation that they would shortly leave
sanctuary and be reconciled with their enemies.’? Accordingly, he forbade
the delivery of victuals to persons who ought to stand to justice, while
promising them immunity from peremptory retribution if they disarmed
and left their churches: “If he himself will hand out his weapons to his
foes, they are to keep him for thirty days, and send notice about him to
his kinsmen.”** Further, in order to forestall the outbreak of feuding for
undisclosed crimes, Alfred promised to remit half the compensation due
from perpetrators who surrendered themselves and confessed.* King
Ethelstan (924-39), Alfred’s grandson, differentiated the degree of pro-
tection afforded by various lay and ecclesiastical and personal and territo-
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rial authorities, thus indicating the continued importance of intercession
in mitigating the harsh penalties of the criminal law.**

The mobilization of community resources to pursue fugitives by the
hue and cry, even to the extent of besieging the churches in which they
took refuge, created a dilemma of law enforcement, which obliged kings
to intervene to prevent sacrilege and to temper justice with mercy.'® In
his laws of 1014, King Ethelred (978-1016) distinguished the degree of
immunity associated with various religious houses according to a scale of
fines reflecting their status in secular law: “All churches are not entitled
to the same status in a temporal sense, although they have the same con-
secration in regard to religion”!” In another of his sanctuary laws Ethelred
exercised his power to grant clemency by commuting the punishment of
a person who had fled to sanctuary after committing homicide in an-
other church.!®

It has been suggested that the outlawry of fugitives in the ninth and
tenth centuries complicated the situation with respect to sanctuary: the
presence in churches of that special breed of sanctuary seeker, the outlaw,
who had already suffered loss of legal rights and confiscation of property
by action of a public court, encouraged the king to intervene to protect
the right to compensation of victim and kin, and to resolve potentially
deadly confrontations, short of allowing a lynch mob to exact the ulti-
mate penalty.’®

Although there is little evidence to illustrate the actual enforcement
of Anglo-Saxon sanctuary law, it is clear that the objective of English kings
was to accommodate it to the folk law, which was the final resort against
crime and feuding. In the process of accomplishing this goal, they trans-
formed the role of sanctuary in the system of criminal justice and, most
important, used it to enhance the discretionary authority of the king. By
granting special protection to persons and places, by commuting the pun-
ishment of certain crimes and by making sanctuary an opportunity for
settling disputes, they contributed to the expansion of that public sphere
of justice that modern historians have recognized as an important aspect
of the growth of preconquest kingship.?°

Anglo-Norman and Angevin kings of the twelfth and thirteenth cen-
turies succeeded in replacing the folk law implicating the victim as an
active participant in the prosecution of crime. They introduced a new
criminal justice system based on a monopoly of criminal prosecutions by
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the king’s courts, the restriction of private appeals of felony, and the exten-
sion of the concept of the king’s peace to the entire kingdom.

The most important procedural innovation in the history of sanctuary
in England appeared in the latter part of Henry I's reign (1100-35), and
played a vital role in this process. Its earliest mention is in the apocryphal
tract, “The Laws of Edward the Confessor,” which apparently dates from
about 1130—35. In a brief list of sanctuary rules, which are mainly con-
cerned with regulating access to churches, the anonymous author de-
scribed the procedure for dealing with the professional thief who was in
the process of becoming a professional sanctuary seeker: “If, however, he
has done this repeatedly and happens to take refuge repeatedly in this
way, after restoring what he has stolen, he shall abjure the province and
shall not return (ablatione reddita, provinciam forisiuret nec redeat). And
if he should return let no one dare to receive him, save by the leave of
the justices of the lord king.”#!

This laconic statement contains the earliest reference to the sentence
of abjuration instituted by royal authority in order to rid churches of re-
peat offenders in sanctuary. Although the author calls for the restitution
of ill-gotten gains, we hear nothing of the old system of compensation.
Rather, the king, through his justices, grants clemency and banishes the
culprit from the district. The procedure of abjuration implied the applica-
tion of the king’s power to commute the capital sentence required by law.
Its adoption constituted another step in the establishment of the king’s
exclusive authority to arbitrate in the realm of criminal justice. Subse-
quently extended to the nation at large, probably on the model of out-
lawry, it represented, as did outlawry, a procedure uniquely royal in origin
and intent. Its usefulness in dealing with other notorious and inveterate
malefactors is suggested by the author’s recommendation that it be ap-
plied in the cases of pardoned murderers as well as convicted felons who
were unable to provide pledges for their future good conduct.?* Viewed
from the perspective of the growth of English criminal justice, abjuration
of the realm signaled the transition from a legal order—wherein the king
intervened in pleas of sanctuary to facilitate the settlement of disputes—
to one in which he alone exacted the state’s toll for crime.

Equally central to the process of institutionalizing sanctuary privilege
in criminal justice administration was the creation of the office of the cor-
oner—the royal official specifically assigned to deliver churches of fugi-
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tive felons. “The Laws of Edward the Confessor” had stated that only the
“king’s justices” might allow abjurors to return to the scenes of their
crimes. It is possible that as early as the late Saxon period a royal official
had negotiated the surrender of fugitives from churches.?® Well before
the establishment in 1194 of the office of the coroner, other royal officials
such as the county justiciars under Henry I and the hundred bailiffs of
Henry ITI's reign (1154-89) had performed these duties.?* The coroner,
elected by the county or town, or appointed by franchise holders, was
responsible for “keeping the pleas of the Crown,” including the abjura-
tions of persons in sanctuary. Responsible also for holding inquests on
dead bodies, receiving confessions and the appeals of approvers, and or-
ganizing outlawries, the coroner became the king’s principal agent for all
matters touching sanctuary. He also received custody of fugitives willing
to submit to trial or received their abjurations, drafted their itineraries
out of the country, and orchestrated the ceremonies involving the four
neighboring townships and local officials who witnessed these events and
were expected to attend the inquest into the chattels of abjurors.®

The coroner’s roll, in which were recorded confessions and abjura-
tions, was a record at law, useful for checking information presented by
jurors in the county courts or before the justices itinerant. By the creation
of the office of the coroner and its assumption of responsibility for the
oversight of sanctuary privilege, the king had made the church’s claim to
immunize fugitive felons from the full effects of the law a matter of royal
grace. The king substituted for bishop and priest his own intermediary in
the person of the coroner.

The plea of sanctuary and the procedure for delivering churches of
fugitive felons were improvised over the twelfth century. The earliest re-
corded cases of abjuration appear in coroners’ rolls of the thirteenth cen-
tury. The first explicit description of the fully articulated procedure for
abjuring the realm is contained in Henry de Bracton’s book On the Laws
and Customs of England, written about the middle of the thirteenth cen-
tury. Bracton identified as one of the “Pleas of the Crown” the quasi-
judicial procedure whereby a fugitive was given the choice of exiting the
church to stand trial in a royal court, or of confessing his crime and swear-
ing to abjure the realm.?® His scenario of the procedure became suffi-
ciently authoritative that it was later excerpted and copies circulated as
official “statutes.”?" It is recognizable as the procedure imposed in the
case of Colson of Walsingham centuries afterward, although Colson’s
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flight from jail, to sanctuary, and thence to the king’s highway, occurred
within a single day. Also, Colson abjured the kingdom from one of En-
gland’s great chartered churches.

There was always variation in practice from place to-place—the prod-
uct of local custom or special privilege.?® For example, Bracton had in-
sisted that convicted felons or fugitives caught red-handed with stolen
property should not enjoy the forty-day grace period before having to
decide their fate, although this period of respite became customary for
all sanctuary seekers in the course of the thirteenth century. The opinion
of legal experts differed, however, as to when exactly the forty-day breath-
ing period began—upon the fugitive’s entry into sanctuary or from the
time of the coroner’s arrival. Further, Bracton had argued that abjurors
should be allowed to choose their ports of departure, whereas it became
customary for coroners to assign them. Nor was every abjuror accompa-
nied, as was Colson on his march to the sea, by a succession of constables
providing escort to a seaport or to one of the Welsh or Scottish border
towns. Finally, a protracted debate occurred between common lawyers
and canonists and among judges and various lay and clerical authorities
as to whether it was necessary to confess to a felony in order to claim
sanctuary, or whether it also covered trespass and debt. The law was very
definite, however, as to the peremptory execution by beheading or hang-
ing, which awaited the abjuror who strayed from his route out of the coun-
try or who dared to return without the king’s pardon.

It is, of course, very unlikely that most abjurors actually departed the
kingdom. Once out of sight of victims and neighbors, they could easily
disappear into the landscape. Given the limited ability of medieval legal
administration to enforce even its most solemn judgments, the best that
could be hoped for was that the identities of abjurors would be publicized
as widely as possible. The ceremony of abjuration served to disseminate
knowledge of confessed criminals throughout the neighboring townships.
Information contained in the coroner’s rolls was available to the public
courts. As was so often the case with medieval law-enforcement, authori-
ties had to be satisfied with naming public enemies and warning them to
keep their distance.*®

The procedure of abjuration was unique to medieval England and the
duchy of Normandy where it was introduced by Anglo-Norman dukes.*
Norman practice varied from the English by limiting the grace period to
eight days rather than the forty of English usage, and by employing offi-
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cials other than the coroner to receive abjurations. From Bracton’s time,
medieval and modern commentators alike have been curious as to the
origin of the distinctive English technique for ridding the nation of public
nuisances. In a badly muddled paraphrase of the Roman jurist Marcion’s
classic exposition of the three kinds of “exile” known to Roman law-
interdictio, relegatio, and deportatio—Bracton drew the analogy between
abjuration and outlawry: “exclusion from certain places . . . for ever or for
a time . . . exclusion from all places except [a certain place] forever, or
deportation to an island, forever or for a time, which may be termed abju-
ration of the realm or outlawry (abiuratio regni sive utlagatio).”* The
majority of modern historians of sanctuary have followed Bracton in
seeing it as an “offshoot” of the process of outlawry and, thus, assumed its
unique English origin.> Although the evidence is meager and ambiguous,
there is, however, some suggestion that the banishment of fugitives had
precedents in Romanized versions of continental Germanic legal proce-
dure. It is clear that the “exile” of sanctuary seekers as an alternative to
death or mutilation was an accepted punishment in early medieval
Europe.

The classic Roman law of exile was, at its inception in the republic,
virtually a birthright of patrician citizens seeking to escape judgment in
the public courts. It was transformed into a terrible weapon of autocracy
by early emperors.®® Its complex distinctions and gradations, intimately
connected with Roman jurisprudence and political culture, were aban-
doned in the barbarian world of the early middle ages. But the name,
exilium, and the penalties of banishment and confiscation of property
were retained by Germanic kings as punishment for their enemies and as
appropriate for certain crimes.

For example, Visigothic law decreed the exile of persons guilty of
slaying a parent. Roman Burgundian law exiled false accusers in the
courts.* Roman legal history itself left a precedent for the exile of a par-
ticularly notorious criminal, who had taken refuge in a church in Milan in
396, and who was saved from being devoured by wild beasts by a timely
divine intervention.* Later, in Ostrogothic Italy, Theodoric had exiled a
fugitive who had taken sanctuary.®” The Frankish ruler Childebert exiled
two would-be assassins whom he had enticed out of a church.® In the
few cases where the evidence is explicit, it appears that banishment was
accompanied by the confiscation of personal property, which, it is known,
was a practice of the Roman law of exile.>®
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The Carolingian dynasty was determined to enforce law and order
throughout the Frankish kingdom. Charlemagne, while showing respect
for sanctuary, intervened to prevent feuding, to assure the compensation
of victims of crime, and to assert the royal right to punish or to pardon.
The Saxon capitulary of 785 promised sanctuary seekers, excepting only
robbers and arsonists of churches, that their lives would be spared if
they surrendered, compensated their victims, and submitted to royal
judgment:

If anyone seeks refuge in a church, no one should attempt to expel him by

force, but he should be permitted to have his peace until he presents himself

to judgment; and his life should be spared in honor of God and Holy Church.

But he should amend his crimes so far as he can and as it shall be determined;

and he should then be conducted into the presence of the lord king who may

send him wheresoever he pleases (et sic ducatur ad praesentiam domni regis;
et ipsi ewm mittat ubi clementiae ipsius placuerit).*

It appears that Charles agreed with Pope Leo III, who had counseled
him to substitute sentence of exile for the punishment of death or mutila-
tion that awaited fugitives in sanctuary.*! But it is also clear that the em-
peror intended to regulate this matter by reserving to himself final author-
ity over the disposition of the persons of such malefactors.* That sentence
of exile had the added virtue of curtailing the dreary cycle of retaliation
and revenge was implied by a capitulary of 819, which aimed at pre-
venting murder.** The banishment of criminals, which was a weapon of
sovereign authority, tended to devolve upon the greater provincial lords,
who were the heirs of the Carolingians in the anarchy that followed the
breakup of the Frankish kingdom. Upwardly mobile Norman dukes of
the tenth century coped with the anomic violence of their homeland by
augmenting the spiritual sanctions of the church against violators of the
peace of God, through proclamations of the ducal ban with its threat of
exile and confiscation.*

Exile of the Roman variety was unknown in medieval England.*> On
those occasions when Anglo-Saxon kings threatened malefactors with
expulsion from their places of residence, they clearly aimed to rid the
countryside of certain categories of socially unacceptable persons. For in-
stance, King Wihtred of Kent (795) ordered all foreigners guilty of adul-
tery to quit the kingdom.* By a joint decree, King Edward, Alfred’s son,
and the Danish chieftain Guthrum commanded that the land be “puri-
fied” of sorcerers, perjurers, assassins, and prostitutes.*” King Ethelstan
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threatened to relocate to other parts of his kingdom members of powerful
and wealthy clans who consistently violated their oaths to keep the
peace.*s He also ordered notorious troublemakers to be driven from their
“native districts” with “their wives and cattle” in the event they did not
mend their ways.*® Finally, the laws of Cnut in the early eleventh century
attempted to enforce the penitential doctrine of Wulfstan and his circle
by ordering priests guilty of homicide to undertake a pilgrimage at the
pope’s behest.® He also declared that the murderers of priests atone for
their sins in exile.! This abrupt and wholesale expulsion of undesirables
and Cnut’s association of the discomfort of exile with penance and atone-
ment were, however, very different from the judicial exile practiced by con-
tinental kings. The absence in English law of the confiscation of personal
property also implied a difference from procedures followed abroad.

Some eleventh-century Norman sources equate the Norman equiva-
lent of outlawry, the ducal “foreban,” with a sentence of exile.® By Brac-
ton’s time, however, the two are clearly distinguished in both English and
Norman law. The thirteenth-century Summa de Legibus Normanniae un-
derscored the difference between a capital sentence (aut per corporis de-
structionem), banishment (vel per forisbannitionem), and abjuration (vel
per patrie abjurationem).>® The same distinctions were made by English
jurists.> Further, abjuration and outlawry had come to differ in their in-
tent. Abjuration constituted an alternative to trial in a royal court available
to a confessed felon who, however, remained within the king’s protection
after confession but prior to his departure from the realm. By contrast,
outlawry was a process of judicial intimidation aimed at forcing fugitives
to come to justice if they would avoid the consequences of their con-
tempt. In one sense, both the abjuror and the outlaw were in contempt
of the king’s justice because of their refusal to submit. The confiscation
of property in both cases probably suggested their similarity. But the sei-
zure of the lands and chattels of outlaws was a final punishment for contu-
macy. Confiscation of the goods of abjurors and the waste of their lands
for a year and a day represented the punishment meted out to con-
fessed felons.™

Procedures for extracting fugitives from sanctuary in continental Eu-
rope have not been as fully investigated as has the English practice of
abjuration. In France, Germany, and the Lowlands from the thirteenth
through the fifteenth centuries, however, fugitives in churches, who re-
fused to submit to secular justice, were sentenced to banishment.5 As a
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prerogative of sovereign authority, banishment was proclaimed in the
name of the principal governor, whether the king, a feudal magnate, or a
municipality. Out of respect for ecclesiastical immunity, the banishment
of clerics was recognized to pertain to the bishop or his representative.
Like outlawry, banishment entailed the loss of civil rights and the confis-
cation of personal property. It was viewed as constituting the ultimate
punishment for contempt.”” Persons under such disabilities were denied
access to sanctuary. In the course of arguing a sensational sanctuary case
in the late fifteenth century, the procurator of the king of France de-
scribed the status of a victim of banishment as comparable to that of the
slave, the outlaw, and the exile: “est quasi-servus, penae ascriptus et subdi-
tus, habitans extra regnum et exclusus ab habitatione regni.”* Pardon, in
the form of a letter of remission was, of course, available from the author-
ity that had pronounced sentence of banishment. During the late middle
ages it is likely that banishment became increasingly appealing to fugitives
who found the protection of churches less certain.®

The author of the “Laws of Edward the Confessor” in the twelfth
century had suggested multiple uses for the oath of abjuration. It could be
required of pardoned murderers, convicted felons who could not provide
pledges for their future conduct, and recidivist sanctuary seekers. In the
course of explaining the origin of the forty-day grace period claimed by
fugitives to sanctuary, Bracton identified another of its applications, when
he observed that Henry II's Assize of Clarendon (1166) had allowed this
period of time to certain accused felons in order that they might seek the
assistance of kinfolk and friends prior to their enforced departure from
the kingdom.® The Assize had required the abjuration of persons indicted
for major crimes—murder, theft, robbery, counterfeiting, and arson—
who, although they had successfully performed the ordeal as proof of
their innocence, nevertheless remained suspect of these crimes in the
opinion of reliable local jurors. Accordingly, in the event the accused was
unable to provide pledges, he should “go out of the kingdom within forty
days and take with him his chattels, saving the rights of his lords; and let
him abjure the realm [on pain of being] in the king’s mercy (infra quad-
raginta dies a regno exeat et catalla sua secum asportet, salvo iure domi-
norum suorum, et regnum abiuret in misericordia domini regis).”®!

Substantial proof that the king’s courts were requiring felons to ab-
jure, despite their success at the ordeal, is provided by court rolls of the
late twelfth and early thirteenth centuries. Persons indicted of major
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crimes by the jurors’ testimony in the hundreds and vills were subse-
quently adjudged guilty by the “medial” verdict of the same jurors on the
presumption of their guilt by notoriety or specific inculpatory evidence.®
In the absence of the formal trial jury, which did not appear until 1215,
when the pope forbade clerics to participate in ordeals, the simultaneous
accusation and conviction of the perpetrators of major crimes produced
a group of undesirables for which enforced exile seemed appropriate. In
short, abjuration served to rid the nation of both the “convicted” felons
of the assize and the “confessed” felons who left sanctuary.

After 1215 and the introduction of the criminal trial jury, abjuration
was most often confined to sanctuary seekers who chose to avoid trial in
the royal courts. Yet it remained an alternative or added punishment for
persons whose continued presence was viewed as a threat to public safety.
King John, for example, followed the recommendation of the “Laws of
Edward the Confessor” and forced pardoned murderers to abjure.*® Abju-
ration was mentioned in the famous “due process” clause of Magna
Carta.** Pardoned thieves abjured the realm in the thirteenth century®
Henry IIT’s forest charter (1217) imposed it on trespassers in the royal
forest who, after temporary imprisonment, failed to produce pledges.®
Edward I substituted it for the death penalty in the case of a cleric who
introduced a papal bull contrary to the interests of the king and king-
dom.%” The second Statute of Westminister (1285) enforced it as an alter-
native to the perpetual confinement of kidnappers.®® There were a num-
ber of sensational cases of “political exile” in the late middle ages.®® But
England never matched the number of exiles that the Renaissance Italian
cities dispatched to those “Contrary Commonwealths” described by Ran-
dolph Starn.” Finally, abjuration and exile had a longer history in English
criminal justice procedure than is generally appreciated. Jesuits, for in-
stance, abjured the realm during the Reformation, and major criminals
were deported abroad in the eighteenth century.”

All consecrated churches, monastic houses, cemeteries, and the
barns, granges, and dwellings of the clergy were recognized as capable of
granting sanctuary. This status was defended by sentences of automatic
excommunication against violators. The grant by kings and popes of spe-
cial privileges to certain religious houses and the acquisition of vast
franchisal immunities by churches and prelates created enclaves that
were not subject to intervention by secular authority. In England some
two dozen or so great churches were specially privileged by royal and
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papal charters. Some of these claimed sanctuary jurisdiction extending a
mile around the principal church. This area was divided into concentric
zones for assessing the fines imposed on intruders as they approached the
main altar.”

Other chartered sanctuary churches had facilities for domiciling,
feeding, and clothing inmates on a long-term or permanent basis. A few
even sought to integrate sanctuary seekers into the devotional and social
life of the community by requiring an oath of allegiance and the promise
of good conduct.” St. John’s, Beverley, and St. Cuthbert’s, Durham, en-
joyed liberal privileges and national clienteles.™ The Cistercian houses of
northern England were so thoroughly integrated into the life of the march
that Archbishop Edward Lee of York complained to Cromwell that their
closure was an affront to the culture of his parishioners.” The exaggerated
rights claimed by the London sanctuaries of St. Peter’s, Westminster, and
St. Martin le Grand, which were especially receptive to fleeing debtors,
were sources of continuing friction with the kings, municipal authorities,
and city guilds.™

It is impossible to estimate precisely the number of persons who took
sanctuary and abjured the realm during the English middle ages. One
impressionistic modern estimate holds that perhaps a thousand persons
annually sought the church’s protection in this way.” James Given has
calculated that 7.4 percent, or 258 of the 3,492 homicide cases that he
analyzed from plea rolls of the first half of the thirteenth century involved
fugitives who abjured the realm. He projected cases in the “thousands”
for the thirteenth and fourteenth centuries.” There was considerable
variation from place to place. Twenty persons took sanctuary in Stafford-
shire during the first year of Edward I's reign. But the average was about
thirty for each seven-year period in thirteenth-century Sussex.” The more
precise statistics provided by the sanctuary registers of Beverley and Dur-
ham are not at all representative of England in general.

One thing is clear, however; the overwhelming majority of sanctuary
seekers were male, because it was the masculine part of the population
that went armed and sometimes used its weapons, engaged in trade and
incurred debt, and composed that huge community of thieves and rob-
bers, the bane of medieval life. Yet numbers alone do not explain the
importance of sanctuary in the jurisdictional relations of church and state
in medieval England. Situated as it was on the border between church
and state, sanctuary could easily become a source of contention between
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religious authorities who took seriously their ministry of compassion and
secular officials intent on protecting public safety.

It is evident from parliamentary petitions and statutes, clerical griev-
ances, and the decisions of common lawyers and canonists that both king
and community as well as church and state looked to secular authority for
the defense and regulation of sanctuary. In 1257, on the occasion of a
request for a clerical subsidy, prelates complained to Henry III concern-
ing the too close confinement of fugitives in churches and their violent
removal or malicious enticement from sanctuary. The result was that the
“custom of the realm,” which gave them forty-days grace and the right to
abjure, was contravened.® Writing later in the thirteenth century con-
cerning the popularity of Cistercian houses as places of refuge, Arch-
bishop John Pecham characterized sanctuary as almost a matter of royal
grace: “For to the Crown belongs not only cruelty and rigor of justice, but
still more pity and mercy. By which the Holy Church, by the King’s will,
saves evildoers by sanctuary of the Church.”®!

The idea that sanctuary was as much a concession of the crown as a
right of the church was implicit in Edward I's grant in 1284 of sanctuary
privilege to the people of the newly conquered principality of Wales.®* By
statute of 1315-16, Edward II declared that the “custom of the realm,”
which allowed fugitives to abjure, should be respected, and that abjurors
traveling the king’s highway were to be regarded as “in the king’s peace.”**
The frequency with which litigants and petitioners addressed complaints
for or against sanctuary to the king indicates the consensus of opinion that
it lay within his power to regulate it. The right of the sovereign to decide
the legitimacy of pleas of sanctuary, in particular instances, rested on an-
cient precedents extending back to the times of Theodosius, Justinian,
and Charlemagne.®

During the Middle Ages both church and state concurred in denying
the church’s protection to such enemies of public order as highwaymen,
brigands, assassins, perpetrators of sacrilege, or felons who used sanctuary
to commit other crimes.® But the claim of sanctuary for debt was the
subject of a protracted debate in medieval England. In response to the
appeals of creditors, statutes of Edward III and Richard II prohibited
the use of sanctuary by fraudulent debtors. The new laws provided for the
collection of legitimate debts by exactions on the property of sanctuary
seekers.® In 1378, on the occasion of a scandalous breach of sanctuary at
Westminster, the question of sanctuary for debt was debated by common
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lawyers and canonists in Parliament itself.5” Access to churches by fugitive
debtors was never wholly eliminated. The London sanctuaries of West-
minster and St. Martin le Grand were virtual nests of such crooks as late
as the fifteenth century. Nevertheless, the king’s claim to approve the priv-
ilege in particular instances was a weapon to be held in reserve, and to be
used to chip away at sanctuary privilege when he chose to do so.

Until late in its history, the principle underlying sanctuary was seldom
disputed. Controversy centered, rather, on cases of its violation or abuse.
Medieval canon law had established the theoretical immunity of churches
from intrusion by secular authority. Medieval kings generally respected
the church’s claims. When royal officials or royal rights and revenues were
put in jeopardy, however, the king could be expected to react. There was
nothing inevitable nor invariable in the conflict of church and state over
sanctuary. English kings of the Middle Ages showed their willingness to
recognize the liberties of the church by restoring fugitives who had been
unlawfully removed from sanctuary, by forbidding the compulsory abjura-
tion of clerics contrary to benefit of clergy, and by punishing their own
officials for overenthusiastic law-enforcement practices.®® Even during
the Tudor period, when sanctuary came under attack from skeptical royal
judges and hostile municipal officials, there was a reluctance to abandon
an institution hallowed by law, custom, and religious idealism. Temporal
and spiritual authorities generally cooperated to enforce the criminal law
while admitting the church’s right to mitigate its effects.

As was the case with respect to other areas of enforced cooperation
between the two jurisdictions—benefit of clergy and the caption of ex-
communicates—a high degree of mutual respect, forbearance, and com-
promise was necessary to avoid conflict. Over its long history, sanctuary
had to accommodate to changing political structures, juridical systems,
and legal norms. By means of a series of procedural innovations, which
constituted theoretical accretions of power to the crown, public authority
in England managed to capture the plea of sanctuary for its courts. The
cumulative effect of royal intervention in the operation of sanctuary was
to transform an institution that was symbolic of the church’s moral and
legal autonomy into a vehicle for the enforcement of the state’s jurisdic-
tion over criminals and crime.

From the late fifteenth into the sixteenth and seventeenth centuries,
the political and legal environment in which sanctuary existed was pro-
foundly altered in response to the challenges of Tudor and Stuart state-
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craft and the opposition to ecclesiastical immunity implicit in the new
reformed religion. The same distrust of exemptions from royal justice and
the common law that underlay the attack on feudal liberties and hostility
toward the separate polities of Wales and Ireland, also prompted the
council and the king’s courts to view with a heightened skepticism some of
the more exaggerated pretensions of ecclesiastical jurisdiction. The king’s
criminal courts were particularly aggressive in scrutinizing the claims of
chartered sanctuaries. The highly visible and controversial London sanc-
tuaries of Westminister and St. Martin le Grand were subjected to proof
of their rights by the exacting standards of possession of sealed royal char-
ters, lengthy usage, and allowance of their claims in general eyre.® Since
most of the “ancient” charters were later forgeries and because it was in
practice difficult to demonstrate allowance of claims by royal judges, the
churches were at a serious disadvantage in proving their rights at law.

Even though sanctuary was not abolished until 1624, the Tudors im-
posed tighter regulations on it by restricting the types of crimes it cov-
ered, by experimenting with alternatives to it, and by questioning the ra-
tionale on which it was based. By a statute of 1524 Henry VIII marked
the bodies of abjurors with a distinguishing brand, as a few years later he
marked them with an identifying badge.*® The parliamentary session of
1530—31, expressing alarm at a loss of military expertise abroad caused by
the abjuration of soldiers and sailors, abolished abjuration of the realm,
thus effectively transforming would-be abjurors into prisoners for life.”
In 1534 traitors were excluded from the privilege, thereby realizing a goal
that dated back to the accession of the dynasty.®? Finally, the statute of
1540 swept away the chartered sanctuaries, leaving only the consecrated
churches of parish and diocese as havens of refuge. It excluded from en-
joyment of the privilege all persons accused of the commission of a felony,
who henceforth were required to “abjure” the local churches to take up
residence in certain cities of refuge, which the government established
across the country. Because, as the preamble to the statute declared, sanc-
tuary had operated “to the greate displeasure of Allmighty God & to the
subversion of all good and politicke ordre,” persons accused of serious
crimes were relegated to strict confinement in certain designated munici-
palities where their future conduct could be regulated.®

There was a growing tendency to discuss sanctuary in terms of first
principles. As early as 1399 some royal judges had expressed opposition
to the creation of new sanctuaries on the grounds that the king could not
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grant away his power to pardon. Later generations of English jurists de-
nied that the monarch had the authority to admit debtors and traitors to
sanctuary.* But the most famous discussion of the theory of sanctuary
appeared in the speech which Sir Thomas More put in the mouth of the
duke of Buckingham in his life of Richard IIL.% The plea of sanctuary,
Buckingham argued, represented an unwarranted exception to the legiti-
mate pardoning power of the crown. Implicit in Buckingham’s tirade was
the idea that whatever usefulness sanctuary may once have had for tem-
pering justice with mercy, at this late date it had become a hindrance to
the proper administration of the criminal law and an unnecessary alterna-
tive to the royal right to pardon criminals.

From the perspective of Europe in general, sanctuary was on the
defensive throughout the early modern period. Protestant nations, suspi-
cious of the pretensions of the medieval church, quietly abandoned it.
Even Catholic Europe narrowed its scope, reduced its coverage, and sub-
ordinated its application to the agenda of public justice.® The geographi-
cal extent of sanctuary was restricted to the interiors of churches. The list
of excluded crimes was considerably lengthened, often with the concur-
rence of the papacy and the national hierarchies. The French ordinance
of Villers-Cotterets became a model for other states seeking to limit the
privilege. It abolished sanctuary for civil cases and drastically curtailed its
role in criminal matters by allowing the “preliminary extraction” of fugi-
tives and their detention in prison until the secular power had determined
the validity of the claim in particular instances. Even the canonists, who
published extensive scholarly commentaries on the privilege, seemed to
lost confidence in it. Some even questioned its divine origin.

In a series of ordinances and concordats of the seventeenth and eigh-
teenth centuries, the right to sanctuary was gradually eliminated as an
adjunct or accessory of continental criminal justice. Severely restricted in
its application, sanctuary was tolerated in some parts of southern and east-
ern Europe into the nineteenth century. When its end finally arrived, it
was not with a bang but a whimper. What become of the Catholic
Church’s final word on the subject appears in the canon law code of 1917,
which declared that “a church enjoys the right of asylum, so that guilty
persons who take refuge in it must not be taken from it, except in the case
of necessity, without the consent of the ordinary, or at least of the rector
of the church.”®” The justification for intervention by “necessity” and the
limiting of the church’s role to the giving of the bishop’s or priest’s “con-
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sent” effectively eliminated sanctuary as a bar to the operation of sov-
ereign criminal justice. Even this timid defense was not dignified by
inclusion in the revised code of 1983.% The few sanctuary claims in
present-day Ireland and in Manuel Noriega’s Panama do not indicate con-
fidence in the institution.

Church sanctuary disappeared as a legal and historical reality, surviv-
ing as a romantic memory in literature, legend, and art. The centrist re-
gimes of the modern era were intolerant of the existence of exceptions of
any kind to their own courts, laws, and constabularies. Immunities and
exemptions, whether feudal, municipal, or ecclesiastical, collapsed and
were reabsorbed into the jurisdictions of sovereign states, which imposed
on their citizenry the duty of total conformity with national law and jus-
tice. In the sixteenth century Jean Bodin, who equated sovereignty itself
with the rules of a unitary law, had recommended that states cooperate
in the suppression of crime. The founders of international law, Grotius
and Pufendorf, argued that nations might refuse admission to fugitive
criminals and repatriate them to their native lands for punishment.*

Although the idea of asylum for the victims of religious and political
persecution emerged during the Enlightenment and the revolutionary
period, this principle was honored more by philosophers than by politi-
cians and lawyers. From its very beginning, international law was more a
law of sovereign states than of individual human rights. This fact shaped
the refugee and asylum policies, and the immigration and naturalization
laws of Europe and America well into the twentieth century.’® Even after
the assimilation of U.S. refugee policy began to conform to international
standards of humanitarianism in 1980, the admission of refugees was nor-
mally dictated by considerations of foreign policy, national security, eco-
nomic necessity, or racial preference. Further, discretionary authority
with respect to the admission, rejection, or extradiction and repatriation
of refugees was vested in the executive branch. The system operated, it
has been said, in ways curiously unaffected by those principles of due
process and judicial equity that had transformed other areas of Ameri-
can law.!%!

On two occasions in the second half of the twentieth century, Ameri-
can political activists resurrected sanctuary as a way for expressing disap-
proval of American foreign policy and its defense by American courts. A
native tradition of civil disobedience, with roots in abolitionism and the
underground railroad, energized the antiwar movement of the 1960s and
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the sanctuary movement of the 1980s.1 Although church sanctuary has
no standing in American law and only a nominal significance in modern
Roman Catholicism, the name and the theory of sanctuary were revived
to protest American policy in Vietnam and to publicize the plight of Cen-
tral American refugees.’® In both instances groups of American citizens
engaged in acts of civil disobedience to oppose U.S. foreign policy by
breaking the laws that sanctioned it.

The connection between medieval sanctuary and its modern version
was, however, tenuous. In the modern American sanctuary movements,
persons other than members of the clergy and institutions other than
churches were involved as participants. Their supporters readily admitted
that sanctuary for draft resisters or illegal aliens was more a symbolic ges-
ture than a legally defensible act. Although some learned and eloquent
arguments for the continuity of sanctuary from medieval England to mod-
ern America have been published, the two were fundamentally different
in nature and intent.’** Modern sanctuary movements are political initia-
tives directed against established policy and law, whereas medieval church
sanctuary was an institutionalized adjunct of criminal justice. The more
persuasive analogy is probably that which can be drawn between the hu-
manitarian services offered by modern “sanctuary workers” to conscien-
tious objectors and undocumented aliens. The church’s ministry of com-
passion may indeed have been the origin of sanctuary itself.
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CRAIG EVAN KLAFTER

The Americanization
of Blackstone’s Commentaries

IT HAS BECOME an established notion of American history that William
Blackstone’s Commentaries on the Laws of England had a significant in-
fluence on American law and legal education.! Daniel Boorstin has noted:

In the first century of American independence, the Commentaries were not
merely an approach to the study of law; for most lawyers they constituted all
there was of the law. The influence of Blackstone’s ideas on the framers of
the Federal Constitution is well known. And many an early American lawyer
might have said, with Chancellor Kent, that “he owed his reputation to the
fact that, when studying law . . . he had but one book, Blackstone’s Commen-
taries, but that one book he mastered.”?

Recently, Dennis R. Nolan concurred with Boorstin, claiming that Black-
stone’s influence on the American bar through legal education was unfet-
tered and significant.® This position, however, is in need of revision.

The leaders of the postrevolutionary American bar turned to the
Commentaries, not so much as a treatise on law, but as a model for devel-
oping American systems of legal education. Along with methods to make
the diffusion of legal knowledge easier, however, the Commentaries in-
cluded an aristocratically biased exposition of the law, and descriptions of
laws neither valid in nor suited for the United States. Americans per-
ceived Blackstone’s presentation of the common law as a tool for use by
the landed gentry as aristocratic, for they did not distinguish between the
aristocracy and the landed gentry. Henry Wheaton, a member of the com-
mission that rewrote New York’s property law between 1826 and 1828
and a reporter for the United States Supreme Court, explained, “In En-
gland, the continuance of the landed property in the hands of the aristoc-
racy is the basis upon which the monarchy itself may be said to rest, but,
with us, it should never be forgotten that it is partibility, the frequent
division and unchecked alienation of property, that are essential to the
health and vigour of our republican institutions.”* As a result, a debate



Americanization of Commentaries 43

ensued among leading American lawyers concerning the influence Black-
stone was to be allowed in the American legal community.

The single most important product of this debate was the publication
of a highly successful Americanized edition of the Commentaries edited
by St. George Tucker.® Tucker used the works of European natural law
writers to question Blackstone’s presentation of the law and to judge its
suitability for America. As a result, St. George Tucker’s edition of the
Commentaries limited Blackstone’s influence on American legal educa-
tion more than has been recognized, and introduced into American legal
thought the propriety of questioning laws against the standards of hu-
man reason.

After the American revolution, leading American lawyers referred to
Blackstone’s Commentaries in response to a need to repopulate rapidly
the ranks of the profession. The revolution had caused a vacuum in the
number of practicing attorneys. Loyalist lawyers had been forced to emi-
grate, and many of the remaining practitioners were attracted to govern-
ment posts. At the same time legal work, particularly that concerned with
debt collection and property disputes, was steadily increasing. Of the co-
lonial systems of legal education, clerkships and self-instruction were
viewed as being inadequate and attendance at the Inns of Court was no
longer acceptable. Thus, the leaders of the American bar addressed them-
selves to developing systems of legal education better suited to fulfill post-
revolutionary American needs.

They began their inquiry by referring to William Blackstone’s Com-
mentaries on the Laws of England. There were nearly twenty-five hun-
dred copies of the Commentaries available in the American colonies prior
to the Declaration of Independence, including over fifteen hundred sets
of the first American edition, published in 1771. This edition was available
only by subscription: eight hundred and forty-nine people, including a
substantial majority of the leadership of the American bar, subscribed.®

The Commentaries were unique among literature available to Ameri-
cans in that they were concerned largely with issues of legal education—
issues similar to the ones being faced by the leaders of the postrevolution-
ary American bar. Legal education in England was also in great need of
improvement. Blackstone devised his program at a time when the Inns of
Court and chancery were in decline.” Universities offered instruction only
in civil law,® and the English clerkship system received many of the same
complaints leveled at its American counterpart.® Whereas the Americans
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were looking to design an educational system suited to their image of
the future needs of America, Blackstone desired to create an educational
system suited to his image of the future needs of England. Living in a
time of economic and political upheaval, Blackstone, as a member of the
landed gentry, sought to use his talents to ensure that political power re-
mained in the hands of the ruling classes.

The period in which the Commentaries were composed was a time
of increasing hostility against England’s ruling elite. A previously less sig-
nificant commercial and bourgeois segment of society was growing into a
powerful economic force as a result of the prosperity of the eighteenth
century. As a result of their new economic status, members of the com-
mercial and bourgeois segment of society sought to increase their political
power. They distrusted the patrician leadership of Parliament and sought
to challenge it by opening up the political system.!® This threat, notes
John Brewer, “was an alarming development for all members of the Par-
liamentary classes.” !

Blackstone’s reaction to this threat was characteristic of his position
as a member of one of the parliamentary classes. Although his father had
been a merchant, his mother’s family, the Biggs of Wiltshire, were mem-
bers of the landed gentry. His education was typical of his status, having
attended Charterhouse and Pembroke College, Oxford. Any further
doubt about his position in society is dismissed by his election to Parlia-
ment in 1761 as a defender of country interests.!? These interests feared
the possibility that the middle classes might acquire political power. It was
their belief that only men of “calm, deliberate reason—the aristocracy of
talent, which happened to coincide with the owners of landed property—
should govern.”** Blackstone shared the idea that political power should
remain in the hands of those who possessed property.

An early opportunity to express his view came in response to the Ox-
fordshire election of 1754. Whereas only freeholders had previously held
the right to vote, in this election the franchise was extended to copyhold-
ers. Blackstone was retained by Sir Charles Mordaunt, M.P., a prominent
supporter of country interests, to contest the legality of this extension of
suffrage, in the courts. Sir Charles grew impatient with the civil suit and,
as an alternative, decided to seek passage of a bill in Parliament to prevent
future extensions of the right to vote. At his request, Blackstone published
a treatise on the subject, intended to persuade members of Parliament to
support the bill.™* Blackstone stated the basis for his argument:
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Every member of the community . . . is entitled to a vote in electing those
delegates, to whose charge is committed the disposal of his property, his lib-
erty, and his life. And this ought to be allowed him . . . provided it be prob-
able that such a one will give his voice freely, and without influence of any
kind. But since that can hardly be expected in persons of indigent fortunes,
or such as are under the dominion of others . . . all popular states have there-
fore been obligated to establish certain qualifications; whereby some, who
are suspected to have no will of their own, are excluded from voting.'®

The rationale expressed here was so in tune with the views of the country
interests and other members of the parliamentary classes that the house
passed the bill within a month.?¢ This was, however, only a narrow victory.
Blackstone could not ignore the increasing political power of a more radi-
cal segment of society that was threatening the ruling elite in more di-
verse ways.'”

The future of England would be a time of increasing political and
economic tension between the ruling classes and the increasingly power-
ful middle class. As a member of the elite, Blackstone feared this develop-
ment. But unlike other members of the parliamentary classes, he foresaw
the need to develop a tool, in addition to parliamentary action, that would
be used to maintain the status quo.

The ultimate tool for Blackstone was the law, and the Commentaries
became his principal forum for teaching the elite of England how they
should use the law to safeguard their positions. The Commentaries were
intended for the use of the elite of English society—*“our gentlemen of
independent estates and fortune, the most useful as well as considerable
body of men in the nation.”*® It was not his aim to make all of these people
practicing lawyers. Rather, by educating these men in at least “a few
leading principles” of law, he sought to protect them from “inferior
agents” and “gross and notorious imposition.”!® Blackstone’s aim was to
give the nonlawyer ruling classes of England sufficient legal training
to protect their economic and political power base—their possession of
property.

The legal cornerstone of the Commentaries is the supremacy of the
right to property. Blackstone stated: “So great moreover is the regard of
the law for private property, that it will not authorize the least violation
of it; no, not even for the general good of the whole community.”* By
establishing the right to property as the supreme right protected by law,
he developed a means by which powers based on property could not be
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infringed. Among these powers were all major political rights—the right
to vote, to stand for Parliament, and to serve on juries.

Blackstone’s rationale for this, which relied on traditional seven-
teenth-century doctrine, was that people who lack property can too easily
be bought and thus “have no will of their own.”# Hence Blackstone em-
ployed a near perfect means by which the elite could fend off political
encroachment from the middle class. The elite faced two challenges—
to limit the franchise to freehold property holders and to maintain their
freehold property interests. So long as they succeeded, their political sur-
vival was ensured. Blackstone’s gift to his elite brethren was to show them
how the land could be used to accomplish this end.

His problem was how to transform the law, which had always been a
difficult discipline to study, into a subject that educated nonlawyers could
easily learn. Blackstone’s interest in addressing this problem is explained
in his preface to the Analysis of the Laws of England, which according to
John M. Finnis was intended to be “an exact outline or abstract of the
Commentaries.”* Blackstone wrote that his goal in the Commentaries
was “to mark out a plan of the laws of England, so comprehensive as that
every title might be reduced under some or another of its general heads,
which the student might afterwards pursue to any degree of minuteness;
and at the same time so contracted, that the gentleman might with toler-
able application contemplate and understand the whole.”? Blackstone
sought to make the Commentaries into a textbook for instruction and a
treatise for reference.

Blackstone’s method on undertaking this task was modeled on that of
Jean Jacques Burlamaqui in his The Principles of Natural and Political
Law.?* Burlamaqui emphasized the importance of uncovering the funda-
mental principles that lay beneath the legal system and then categorizing
the law in accordance with those principles.

Blackstone modified this approach by presenting law as deserving un-
questioning aesthetic reverence. He was concerned that people would
come to feel that anyone might understand all the criteria of law and
would conclude that law could be tested by the standards of human rea-
son. Daniel Boorstin explained: “A sublime and incomprehensible natural
grandeur was found in the disorder, complexity, and even in the obscurity
of the law. Man was discouraged from any attempt to improve the law
because the English system contained latent, undiscoverable perfections
which he might unwittingly destroy. The aesthetic appeal of the laws of
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England, although to some extent rationally explained in the Commentar-
ies, itself seemed a cause for limiting the scope of man’s destructive rea-
son.”® For example, in Blackstone’s explanation of fundamental prin-
ciples, he always emphasized the close relationship of English laws to the
laws of nature, suggesting that English law had the aesthetic virtues of
nature.?

Blackstone utilized this approach in his description of property law.
He began by stating that the right to possess property originated in Gene-
sis, where God gave man “dominion over all the earth.”?” Pursuant to this,
an individual in the state of nature acquired a right to property as long as
he used it (e.g., a man resting in the shade of a tree had the right not to
be ejected from that spot). “But when mankind increased in number,
craft, and ambition,” wrote Blackstone, “it became necessary to entertain
conceptions of more permanent dominion.” 2

After explaining the development of this need by rendering a detailed
legal history of the feudal system, Blackstone then proceeded to present
eighteenth-century property law categorized according to the various
forms of property (e.g., freehold, joint tenancy) and according to how an
individual obtained legal title to property (e.g., purchase, occupancy). The
end result was to transform English property law, which long had been
presented as a hodgepodge of details and procedures, into an elegant sci-
ence through systematization based on principles.

Blackstone applied this technique to all aspects of the English legal
system and through his Commentaries used it to present the law in a man-
ner that could be easily understood and referred to, while placing laws
out of the reach of destructive reasoning. Although the Commentaries
had been designed to benefit the landed interest, their easily accessible
presentation of the law was well suited to the American situation. But just
as this intellectual invasion was gaining momentum, the American legal
profession was faced with a dilemma.

The American revolution was viewed by the colonists in part as a
struggle to regain lost English legal rights. Yet years of war against per-
ceived unreasonable parliamentary action caused people to question the
desirability of adopting the English legal system. The focal point for this
dilemma among legal scholars was Blackstone’s Commentaries, which
threatened to entrench the English legal system, without qualification,
into the new United States. Some lauded Blackstone’s simplified method
of presentation and clear organization. Others welcomed the scholarly
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contribution of the Commentaries while expressing concern about its aris-
tocratically biased legal philosophy. And yet others were so fearful of the
unchecked adoption of Blackstone’s anti-Republican presentation of the
English legal system that they sought to prevent the Commentaries from
influencing American law. Battle lines in this debates were drawn along
political party lines.

Staunch Federalists, most notably Tapping Reeve and Peter Van
Schaack, embraced Blackstone’s work.?® No doubt they found a need
technically to modify points of law that were out of step with American
decisions. They did not regard Blackstone’s bias particularly bothersome,
however; nor did they find a need to object to American law students’
ferocious appetites for the Commentaries.

Moderate Federalists, such as James Wilson and Zephaniah Swift,
however, exhibited reservations about the text. Wilson cautioned readers:

As I have mentioned Sir William Blackstone, let me speak of him explicitly
as it becomes me. I cannot consider him a zealous friend of republicanism.
One of his survivors or successors in office, has characterized him by the
appellation of an anti-republican lawyer. On the subject of government, I
think I can plainly discover his jealousies and attachments. . . . As author of
the Commentaries he possesses uncommon merit. . . . In public law, how-
ever, he should be consulted with a cautious prudence. . . . On every account,
therefore, he should be read and studied. He deserves to be much admired;
but he ought not to be implicitly followed.®

Although Wilson was troubled by Blackstone’s anti-Republican leanings,
he still found much about the Commentaries to admire and recom-
mend—in particular, its exposition of the law as it applied to English con-
ditions, much of which was still applicable to American conditions.
Swift’s hesitation about the Commentaries was evident in his A Sys-
tem of Laws of the State of Connecticut. This work flattered Blackstone by
applying his method and organization to American law while purposefully
excluding his antirepublican bias. Indeed, unlike Blackstone, who geared
his writings to the elite of English society, Swift dedicated his work to “a
more general diffusion of knowledge among all classes of people.”* He
intended this work to replace the Commentaries within Connecticut.
These moderate Federalists were sufficiently concerned about the
Commentaries to take modest actions to prevent its unquestioned influ-
ence on American law. Some Republican lawyers, however, believed that
much more drastic action was required. Republican lawyers such as St.
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George Tucker and Thomas Jefferson spearheaded a campaign to drasti-
cally limit Blackstone’s influence in America. They advocated the exclu-
sion of the text from American legal education because they thought the
presentation too superficial and the substantive bias too persuasive.
Tucker complained: “the student who had read the Commentaries . . . was
lead [sic] to believe that he was a thorough proficient in the law. . . . This
sudden revolution in the course of study may be considered as having
produced effects almost as pernicious as the want of a regular and system-
atic guide, since it cannot be doubted that it has contributed to usher into
the profession a great number, whose superficial knowledge of the law
has been almost as soon forgotten, as acquired.”

Jefferson wrote to Horatio G. Spafford: “I join in your reprobation of
our . .. lawyers for their adherence to England and monarchy, in prefer-
ence to their own country and its constitution. . . . I ascribe much of this
to the substitution of Blackstone for my Lord Coke, as an elementary
work.”** As Republicans read it, the Commentaries were not suited to the
education of the first generation of American lawyers.

The task of preventing the use of Blackstone proved most difficult.
Tucker’s concern could be dealt with by supplementing the Commentar-
ies with additional reading or forms of instruction. Jefferson’s concern
could be too easily dismissed by Federalists as being based upon partisan
politics. In their search for alternative means of discounting Blackstonian
influence, Republicans found a champion in Charles-Louis de Secondat,
Baron de la Brede et de Montesquieu.

Montesquieu’s De L'Esprit des Lois [The Spirit of the Laws] was im-
planted into the American legal tradition during the period between 1760
and 1802. Paul Spurlin has noted that in colonial newspapers between
1760 and 1776, “in actual inches quoted, when sources were named,
Montesquieu surpassed Locke and compared favorably with Black-
stone.”* Between 1762 and 1797, a steady flow of foreign editions of The
Spirit of Laws entered America, as is indicated by numerous American
newspaper advertisements offering their sale.** Many of the educational
leaders of the postrevolutionary American bar obtained copies of the text
during this period.*® More importantly, the work had so great an impact
on these leaders that they recommended it as required reading to law
students.>” By the time the first American edition of The Spirit of Laws
was published in 1802, Montesquieu had become a leading authority for
American jurisprudence.®
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Although The Spirit of Laws was most widely read for its pronounce-
ments on the structure of government, lawyers also found in it much in-
sight into issues of legal education. Montesquieu’s particular contribution
concerned how much of the English legal tradition should be relied upon
in creating the American legal system. By setting out to discover the fun-
damental principles on which the law was based, Montesquieu argued
that the law is inherently tied to the physical environments from which it
arises. Since the physical environment of America was different from that
of England, Montesquieu was employed to argue that English law must
first be Americanized, where necessary, before it could be adopted into
American law.

Montesquieu began his inquiry, as did Blackstone, by showing that
laws are based upon fundamental principles: “I have laid down the first
principles, and have found that the particular cases follow naturally from
them; that the histories of all nations are only consequences of them; and
that every particular law is connected with another law, or depends on
some other of a more general extent.”* Blackstone delved into legal prin-
ciples in order to argue the supremacy of property rights and in order to
systematize the law so that it could be more easily taught. Montesquieu,
however, resorted to first principles as a means for discovering the charac-
ter of society.

Montesquieu called this the “general spirit of mankind.” He de-
scribed it as being a societal soul formed by the influences of climate,
religion, laws, government, precedents, morals, and customs. The varia-
tion of these influences from society to society results in each having a
unique soul. The unique soul in turn permeated a society’s institutions
and affects its interactions. An understanding of this, according to Mon-
tesquieu, is essential to any societal leader, since the introduction of a
change in one institution must be consistent with the societal soul and
may affect other institutions.*

The importance of this philosophy to the question of the acceptance
of foreign laws into a society was explained by Montesquieu as he de-
scribed the role of positive laws:

They should be adapted in such a manner to the people for whom they
are made, as to render it very unlikely for those of one nation to be proper
for another.

They should be relative to the nature and principle of the actual, or in-
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tended, government; whether they form this principle, as in the case of politi-
cal laws, or whether they support it, as may be said of civil institutions.

They should be relative to the climate, whether hot or cold, of each coun-
try, to the quality of the soil, to its situation and bigness, to the manner of
living of the natives, whether husbandmen, huntsmen, or shepherds; they
should have a relation to the degree of liberty which the constitution will
bear; to the religion of the inhabitants, to their inclinations, riches, number,
commerce, manners, and customs. In fine they have relations amongst them-
selves, as also with their origin, with the object of the legislator, and with the
order of things on which they are established, in all with different lights they
ought to be considered.*!

Montesquieu argued here that the requirements of nature are differ-
ent in every society. Since laws must be made in conformity to the re-
quirements of nature, laws can be made only to apply to a given society.
While there is an obvious tension between Montesquieu’s relativism and
the notion of inalienable rights, they were not deemed mutually exclusive.
Inalienable rights were universal rights, which political institutions were
designed to secure, while laws were the instruments these institutions
used to accomplish this end. Laws could vary from country to country,
depending on local circumstances, and still maintain the goal of securing
the same inalienable right.

For example, two countries could recognize the right not to be dis-
criminated against on the basis of race. One country, with a multiracial
population and a history of discrimination, may consider it necessary to
establish affirmative action laws. Whereas another country, with a racially
homogeneous population and no history of discrimination, now faced
with an immigration of members of another race, may consider it suffi-
cient to establish a law that prohibits racial discrimination without estab-
lishing a system of quotas. Both the concepts of relativism and inalienable
rights exist without conflict.

By introducing Montesquieu’s philosophy into the debate over the
unqualified acceptance of the Commentaries into American law, oppo-
nents of Blackstone found an ally to help temper the influence of English
law. According to Gilbert Chinard, Thomas Jefferson was one of the first
American lawyers to espouse Montesquieu’s views: “Everywhere in The
Spirit of Laws, he found illustrations of the theory which he maintained
all his life that laws and constitutions are variable and changing and must
be altered in accordance with climate, local conditions, and new circum-
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stances. He even went one step further than Montesquieu in his relativ-
ism, when he proclaimed that a generation has no right to bind by laws
the following generation.” 2 Jefferson relied on this philosophy in revising
the laws of the state of Virginia.

Between 1776 and 1780, Jefferson played a key role in introducing a
series of legal reforms to the Virginia legislature designed to prevent En-
glish law as presented by Blackstone from establishing itself in Virginian
jurisprudence. As the leading member of the Committee of Revisors Ap-
pointed by the General Assembly of Virginia, he was largely responsible
for introducing one hundred twenty-six bills that served to revise the com-
mon law, criminal law, the law of descents, laws concerning religious free-
dom, laws concerning public education, the statute laws of Virginia, and
English statutes. Within ten years, due to the additional efforts of James
Madison, almost all these bills were enacted into law. Jefferson had suc-
ceeded in politically limiting the influence of the Commentaries on Vir-
ginia law.*®

St. George Tucker, however, was still apprehansive about Black-
stone’s influence. Tucker’s concerns were threefold: (1) in spite of the re-
vision of the laws of Virginia, most lawyers and judges would still rely on
the Commentaries because they lacked access to the revised laws*; (2)
the anti-Republican influence of Blackstone still threatened other states
and the federal government; and (3) law students would be seduced by
the Commentaries before having the opportunity to learn of its faults.®
By 1790, Tucker realized that Blackstone was too firmly established in
America to be effectively banned.* He still believed, however, that Black-
stone’s influence could be curtailed.*

Tucker set out via American legal education to limit the Commentar-
ies” influence on lawyers and the judiciary. He began as Professor of Law
and Police at the College of William and Mary in 1790. He assigned The
Spirit of Laws and quoted extensively from it in his lectures, with the aim
of using Montesquieu’s relativism to justify questioning the applicability
of English law, as described by Blackstone, to America.* Tucker then
utilized the writings of European philosophes—including, in order of
degree of use, Montesquieu, John Locke, Emmerich von Vattel, Jean-
Jacques Rousseau, Matthew Bacon, Thomas Paine, Francis Hutcheson,
Jean-Jacques Burlamaqui, James Burgh, Baron Samuel von Pufendorf,
and Hugo Grotius. He wanted to show that reason should be the ultimate
test in determining the soundness of the law and its application. As the
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decade progressed, Tucker sought to reach a wider audience through the
publication of his own edition of the Commentaries, which offered a step-
by-step guide to Blackstone’s limitations.

St. George Tucker’s edition of the Commentaries was designed pri-
marily to show where and why Blackstone’s presentation of English law
was not properly suited to American society. He wrote, “as the common
law is a collection of general customs, it may not be amiss to inquire
whether particular customs have any, or what force, among us!”* He
achieved this by adding footnotes to the text, where laws and legal con-
cepts did not apply to America, directing the reader to an editor’s appen-
dix that included a series of essays. These essays can be grouped into three
parts: those that concern dispelling Blackstone’s anti-Republican bias,
those that concern the reception of the common law into America, and
those that concern how English law had been revised by American law or
question the soundness and applicability to the United States of English
law yet to be revised. In all, Tucker showed, contrary to the teachings of
Blackstone, that the law could and should be questioned.

St. George Tucker began his inquiry by disputing Blackstone’s anti-
Republican bias. This bias, according to Tucker, was rooted in the propo-
sition that sovereign power resides wherever laws are made.* In England,
this meant that sovereignty lay with Parliament and that the only people
who should have access to that power were members of the parliamentary
classes.®* Against this view, Tucker argued that sovereignty should lie with
the people. Relying on Rousseau and James Burgh, he wrote that the
right of making laws can be acquired only by the consent of the people.5
This consent is given when people enter into written compacts designed,
citing Thomas Paine, to authorize government to enact and enforce only
specific types of laws.>

In the United States, these written compacts initially took the form
of state constitutions. Later the states agreed to relinquish some of their
authority to a federal government. The federal constitution, which en-
sued, was a written compact between the states and the federal govern-
ment authorized by the people. Hence, the people granted limited pow-
ers to the states, which the states in turn, with the consent of the people,
divided with the federal government. The people were the ultimate
power-granting authority. But according to Tucker, the power to grant
authority to govern is only part of sovereign power.>

Sovereign power also requires the ability to make sure that govern-
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ment does not overstep its authority. In the United States, this power was
retained by the people and the states as representatives of the people.
Tucker declared:

But to guard against encroachments on the powers of the several states, in
their politic character, and of the people, both in their individual and sover-
eign capacity, an amendatory article was added, immediately after the gov-
ernment was organized, declaring; that the powers not delegated to the
United States, by the constitution, nor prohibited by it to the states, are re-
served to the states, respectively, or to the people. And, still further, to guard
the people against constructive usurpations and encroachments on their
rights, another article declares; that the enumeration of certain rights in the
constitution, shall not be construed to deny, or disparage, others retained by
the people. The sum of all which appears to be, that the powers delegated to
the federal government are, in all cases, to receive the most strict construc-
tion that the instrument will bear, where the rights of a state or of the people,
either collectively or individually, may be drawn in question.?

These amendments were not, in Tucker’s view, the only means for ensur-
ing that powers retained by the people and the states were not usurped
by the federal government. Tucker wrote:

If it be asked, what would be the consequences in case the federal govern-
ment should exercise powers not warranted by the constitution, the answer
seems to be, that where the act of usurpation may immediately affect an
individual, the remedy is to be sought by recourse to that judiciary, to which
the cognisance of the case properly belongs. Where it may affect a state, the
state legislature, whose rights will be invaded by every such act, will be ready
to mark the innovation and sound the alarm to the people: and thereby either
effect a change in the federal representation, or procure in the mode pre-
scribed by the constitution, further “declaratory and restrictive clauses,” by
way of amendment thereto.*

If the government should ever grossly abuse its power, Tucker argued,
referring to Francis Hutcheson and quoting from the Declaration of In-
dependence, the people would be freed from the obligations of their com-
pact and could insist upon a new form of government.> In this way, gov-
ernments depend “upon the nature and extent of those powers which the
people have reserved to themselves, as the Sovereign; or rather, upon the
extent of those, which they have delegated to the government; or, which
the government in the course of its administration may have usurped.”5®
Thus, sovereignty does not rest with those who make laws; it rests with
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those who authorized government to make laws and who can limit and
even retract governmental power—the people.

Having both highlighted and dispelled Blackstone’s anti-Republican
bias, Tucker turned his attention to the reception of English law in
America. Blackstone wrote of this issue, noting that the colonies are of
two types: those deserted and uncultivated by right of occupancy and
those peopled and cultivated as claimed by conquest or ceded by treaty.
English people who colonized by right of occupancy took with them as-
pects of the English law that were suited to their new situations. In con-
quered or ceded territories with prior laws of their own, the law at the
time of acquisition remained in effect until changed by the king. Black-
stone ascribed America to this latter group, stating that it was obtained
either by conquest or by treaties. Thus, he argued that Americans had no
right to claim the common law and were instead subject to the laws pre-
viously in existence and the control of Parliament.®

Tucker contested this, claiming that the British who colonized
America brought with them the rights and privileges of Englishmen. He
noted, citing Pufendorf and Grotius, that a justly conquered or ceded na-
tion must submit to the government of the conquerors or of those to
whom they have been ceded.®® Moreover, he wrote, quoting Grotius, that
“when a people, by one consent, go to form colonies, it is the original of
anew and independent people; for they are not sent out to be slaves, but
to enjoy equal privileges and freedom.”® The British who settled America
conquered it, with the exception of New York and New Jersey, which were
ceded to England by the Treaty of Breda in 1667, and brought with them
that portion of English law that they considered necessary to maintain
their rights.

The colonists, finding themselves in a new country, remote from En-
gland, needed municipal laws and the right to adapt them to their circum-
stances. “The municipal laws of the parent state,” wrote Tucker, “being
better known to them, than those of any other nation, a recurrence to
them would naturally be had, for that decisions of all questions of right
and wrong, which should arise among them, until leisure and experience
should enable them to make laws better adapted to their own peculiar
situation.”®® He argued that only the colonists could have judged the ap-
plicability of English law to local circumstances and cited the crown’s
granting to the colonies of legislatures of their own, as proof.
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Colonial legislatures took immediate action, according to Tucker, to
modify the common law to fit their own domestic concerns. Massachu-
setts changed inheritance laws, which had favored the eldest son so that
they distributed the estate to all the immediate family. Rhode Island and
Pennsylvania adopted laws that fostered religious freedom. In Virginia,
laws were passed for relief of creditors against fraudulent devices. By the
eve of the American revolution, Tucker argued, each colony had devel-
oped its own body of laws.®

Tucker thus turned his attention to the effect of the revolution on the
reception of English law. He argued that the common and statutory laws
of England, founded on monarchical government and inconsistent with
democratic principles, were annulled in each state by the establishment
of democratic governments. In addition, all other parts of English law
that had not been brought into use by colonial governments were made
obsolete and incapable of revival, except by constitutional or legislative
authority. On the other hand, all laws in use prior to the revolution, not
falling into the above categories, even if they were repugnant to the com-
mon law, were unquestionably established. State constitutions, noted
Tucker, confirmed the existence and authority of the common law and
statutes in use at the time of their ratification and also authorized future
changes by state legislatures.®

In describing the impact of the revolution on English law, Tucker
pointed out that the impact was manifested differently from state to state.
He noted that when the American states declared themselves indepen-
dent of the crown, each state from that moment became sovereign and
independent of Great Britain and all other powers. Each state had its own
constitution and laws; there was no common law among them, only the
law of nations. He wrote: “From hence it follows, that the adoption of the
common law, or statutes of England, in one state, or several, or even in
all, although it might produce a general conformity, in their municipal
codes, yet as such adoption was the separate act of each state, it could not
operate so as to give to those laws a sanction superior to any other laws
of the states, respectively; inasmuch as each state would still have retained
the power of changing, or rejecting them, whenever it should think
proper.”® Thus, Tucker argued that as a result of the revolution, there
was no such thing as a national common or municipal law.

The remaining issue Tucker addressed was the effect the United
States Constitution had on the reception of English law in America.
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Tucker began by pointing out that in establishing the federal government,
the intention was, as confirmed by the Tenth Amendment, to give it only
limited powers. He explained, referring to Vattel, that the Tenth Amend-
ment is nothing more than “an express recognition of the law of nations,”
which permits independent states to unite in a confederacy. Although the
states may voluntarily permit the federal government to exercise some of
their sovereign powers, they will still retain their independent sover-
eignty.% In addition, he argued, quoting Matthew Bacon, that the powers
given to the federal government, in order to be consistent with main-
taining independent state sovereignty, must be strictly interpreted.®”

Tucker then examined all the “enumerated” powers in the Constitu-
tion and concluded that there was no grant of general jurisdiction to ei-
ther federal or state courts in cases at common law. Nevertheless, he dis-
cussed the claim that this jurisdiction might have been granted by
implication. He presented five arguments in opposition to this view. First,
the Tenth Amendment bars such a construction. Second, it would be ab-
surd to grant to the federal government power to revive parts of English
law that state constitutions had rejected. Third, such a construction
abridging the rights of sovereign states by implication could be used as a
precedent to virtually annihilate the states. Fourth, numerous provisions
of state constitutions, which mandated changes in the common law and
authorized legislatures to modify the law, would be nullified. Fifth, refer-
ences to the common law, to common law rights, or to common law courts
in the United States Constitution refer to the laws of the several states
rather than the laws of the federal government. Tucker argued that fed-
eral courts could assume jurisdiction only over cases where jurisdiction
was expressly granted by the Constitution.*

In all, Tucker concluded that the only English laws validly received
into America originated from the period before the revolution—a period
when Blackstone’s Commentaries had had little impact. As Tucker por-
trayed events, the only influence Blackstone’s work was entitled to in post-
revolutionary America was to explain that portion of the common law in
use prior to the American revolution that had not been modified or nulli-
fied by the revolution, by state constitutions, or by state legislative action.
Tucker was, in effect, cautioning his readers not to view the Commentar-
ies as a statement of American common law—a power reserved to state
legislatures and courts by state constitutions. What remained for Tucker
to explain was which aspects of English law, as portrayed by Blackstone,
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had been changed in America or required revision because of their ques-
tionable soundness and applicability to the United States.

Tucker discussed many example of laws that had undergone, or
would undergo, such revisions. For example, he examined the law of ex-
patriation, which was in need of new interpretation in order to allow
Americans to free themselves from allegiance to the crown. Pursuing his
political objections to Blackstone’s elitism based on property ownership,
he also devoted a substantial portion of his discussion to American prop-
erty law.

The right of expatriation was central to Americans’ claims of indepen-
dence. If it did not exist, the majority of the population of America could
not claim United States citizenship. Blackstone opposed the right of expa-
triation, writing, “it is a principle of universal law, that the natural born
subject of one prince cannot by any act of his own, no, not by swearing
allegiance to another, put off, or discharge his natural allegiance to the
former.”®

Tucker countered this position on the grounds that there was nothing
in divine law, natural law, or the law of nations to support Blackstone’s
statement. He showed that expatriation was not prohibited by divine law,
noting that the Old Testament records that the Israelites were expatriated
from Egypt by the hand of Jehovah Himself. He argued that the law of
nature did not prohibit expatriation, since in nature all men were equal
and thus not subject to the control of princes. And he deferred to the
conclusions of Vattel, Grotius, Burlamaqui, and Pufendorf, noting that
the law of nations prescribed that “every man hath a natural right to mi-
grate from one state to another.”™ In spite of all this, however, Tucker
still found the need to refer to the philosophical writings of John Locke
in order to show that reason alone could disprove Blackstone’s claim.™

Locke argued, according to Tucker, that those who believed expatria-
tion to be illegal based it on the notion that a father who swore allegiance
to a prince bound his posterity as well through the inheritance of his prop-
erty. This notion was considered unsound “for his son, when a man, being
altogether as free as the father, any act of the father can no more give
away the liberty of the son, than it can of any body else.”™ The son, upon
coming of age, would be free to give up his father’s property and thus free
to emigrate. Tucker implied that all the arguments above were the basis
for a Virginia act, and Pennsylvania and Vermont constitutional declara-
tions, which confirmed an individual’s right to emigrate.™
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Tucker reserved his greatest attention for property law. “The almost
total change in the system of laws relative to property, both real and per-
sonal, in Virginia,” wrote Tucker, “appeared more particularly to demand
a strict scrutiny, and investigation.” ™ His treatment of the law of descents
and the modes of acquiring unoccupied or waste and unappropriated
lands is representative. Of all the areas of property law, Blackstone said
that “the doctrine of descents, or the law of inheritances in fee-simple, is
a point of the highest importance; and is indeed the principal object of
the laws of real property in England.”™ It was deserving of this position
because it virtually ensured the elite’s right to property and to the political
power linked to property ownership.

After the revolution, however, the law was changed in America to
make it more compatible with democratic ideals. One of the first steps
taken in Virginia was the passage of an act declaring that the tenants
of real property by estate in tail would thereafter hold the same in fee
simple, thus giving them the right and freedom to sell or transfer their
land. In 1785 the Virginia legislature rewrote the whole body of the law
of descents.™

Tucker described these changes, showing step-by-step how the new
rules were directly contrary to the common law as expressed by Black-
stone. Under the new law, land could be inherited only by fee simple,
whereas the common law had allowed land to be offered for inheritance
with numerous restrictions. The estate of a person who died intestate,
which had been guaranteed to the eldest son (not including bastards) ac-
cording to the common law, would go to all his children equally—includ-
ing bastards. Where two equal claimants to an estate existed, the common
law would give any real property to both in joint tenancy, thus preserving
the whole of the land for future generations. Virginia statute mandated
that such property be transferred as tenancy in common, thus permitting
either recipient to sell or transfer a share. Where the common law had
permitted property to be held until a beneficiary was born, Virginia re-
quired that the beneficiary should already be alive. In all, Tucker showed
that the new statute had made Blackstone’s essay on descents useless in
Virginia.”™

The mode of acquiring unoccupied or waste and unappropriated
lands was of little importance to Blackstone. England had no waste and
unappropriated lands. According to the Commentaries, title by occupancy
was “confined by the laws of England within a very narrow compass; and
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was extended only to a single instance.”” In a country as vast and unde-
veloped as the United States, laws favoring occupancy and development
of waste and unappropriated lands were desirable.

Tucker explained that, prior to the revolution, waste and undevel-
oped lands could be acquired only by royal grant, by vote of the general
assembly, or by grant of the governor. But, in 1779, the Virginia legislature
passed an act that completely revamped the mode of acquiring these
lands. This act did more than just modify English law; it introduced into
Virginia entirely new laws exclusively suited to the needs of a frontier
society. It instituted the notion of adverse possession—a method of acqui-
sition of title to real property by mere possession for a statutory period
and under certain conditions. It permitted any person to acquire title to
any amount of waste and unappropriated lands desired (excluding certain
areas), by paying two dollars to the commonwealth. It also authorized any
person to acquire title to land forfeited or escheated to the state, by pay-
ing twenty-five pounds per hundred acres. Pursuant to this act, any citizen
of Virginia could obtain fee-simple title to land, which would not have
been possible in Blackstone’s England.™

Tucker had demonstrated that considerable caution was required in
the use of Blackstone’s Commentaries as a reference by American law-
yers. His treatise served to highlight and clarify the anti-Republican bias
of the Commentaries. He also demonstrated that, although Blackstone
might be of use as a reference for the application of the common law as
it existed prior to the revolution, the Commentaries not only did not cover
aspects of the new and developing American laws, but indeed often op-
posed the very foundations of such laws.

As American politics shifted at the beginning of the nineteenth cen-
tury, the American bar grew to appreciate Tucker’s concerns about Black-
stone. Tucker had sought the publication of his work as early as 1794.
But the Philadelphia publishing community did not perceive sufficient
demand to merit publication until 1801. During this six-year period,
James Wilson and Zephaniah Swift had been sent copies of Tucker’s
manuscript. They were won over by the work, and strongly encouraged its
publication. When St. George Tucker’s Blackstone’s Commentaries with
Notes of Reference, to the Constitution and Laws, of the Federal Govern-
ment of the United States; and of the Commonwealth of Virginia was fi-
nally published in Philadelphia by William Young Birch and Abraham
Small in 1803, it was an instant success.®
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While detailed sales records for Tucker’s Blackstone have not sur-
vived, communications between Tucker and his publisher provide some
insight into the number of books sold. On April 7, 1802, Abraham Small
wrote to Tucker, stating that his firm planned three printings of the work
in the amounts of 2500, 1500, and 100 copies respectively.®! According to
the terms of the publication agreement, Birch and Small would pay royal-
ties at the rate of $2.50 per copy up to 1,000 copies or $4,000 for their
entire copyright.®> By February 22, 1803, two and a half months prior to
publication, the number of subscribers was so great that Birch and Small
decided to pay Tucker $4,000 for the right to publish all 5,000 copies of
the work .5 It appears that all copies of the first edition were sold, for on
February 13, 1818, Small wrote to tell Tucker of his intention to publish a
second edition.* To put these numbers in perspective, the first American
printing of Blackstone’s Commentaries in 1771 had sales of 849 copies. It
has been estimated that there were 2,500 copies of the Commentaries in
use in the colonies by 1775.5

St. George Tucker’s work became the definitive edition of Blackstone
available in America until 1852, when John L. Wendell published his edi-
tion. Charles T. Cullen noted: “Until the introduction of the case method
of teaching law in the late nineteenth century commentaries and treatises
were actually the only texts or references students and lawyers had for
studying American law, and St. George Tucker’s Blackstone was the only
summary of similar dimensions available until Chancellor James Kent
of New York began publishing his Commentaries on American Law in
1826.786

Elizabeth Bauer found that Tucker’s Commentaries acquired popu-
larity with the United States Supreme Court.*” In addition, Alfred Reed
claimed that Tucker’s work “fixed the Blackstone Tradition in this coun-
try.”®8 Unfortunately, Reed had not realized that Tucker had fixed a se-
verely limited and altered Blackstone tradition in America.

Tucker’s greatest influence on this tradition was to bring the law down
from the high altar on which it had been placed by Blackstone. He used
Montesquieu’s relativism to establish the appropriateness of questioning
the law, and the works of European natural law writers to show that rea-
son should be the law’s ultimate test. He described the state and federal
constitutions as the people’s primary means of redacting reason into a
defense against unreasonable laws and the unreasonable application of
laws. In all, Tucker introduced a method of viewing the law, which, pre-
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sented in a work that became the standard text for a generation of lawyers,
separated American legal thought from Blackstone and the English legal
system.
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