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Abstract
NON-LEGAL FACTORS AND JUDGING IN K-12 RACE DISCRIMINATION CASES AT

UNITED STATES SUPREME COURT: 1954-2013

Ryan McCoy, Ph.D.

The University of Texas at Arlington, 2014

Supervising Professor: Lewis Wasserman

This study investigated the influence of political ideology, appointment era,
decisional era, and religious affiliation on voting at the United States Supreme Court in K-
12 race discrimination cases using binary logistic regression as its main statistical tool.
The principal findings for this group of K-12 decisions covering the period 1954-2013 are:
(1) justices appointed by Republican presidents voted significantly more often in a
conservative pro-school district direction in K-12 race discrimination disputes than justices
appointed by Democratic presidents; (2) justices appointed in 1981 and later [the Reagan
and later appointees voted significantly more often in a conservative pro-school district
direction in K-12 race discrimination disputes than justices appointed in 1980 and earlier;
(3) no significant overall differences in conservative pro-school district voting was observed
in conservative pro-school district voting between the 1981 and later period and the 1980
and earlier period; (4) Republican justices appointed during 1981 and later years voted
significantly more often in a conservative pro-school district direction than Republican
justices appointed during 1980 and earlier years; (5) Democratic justices appointed during

1981 and later years voted in a significantly more often in a conservative pro-school district



direction than Democratic justices appointed during 1980 and earlier years; (6) Mainline
Protestant justices appointed by a Republican presidents voted significantly more often in
conservative pro-school district direction in K-12 race discrimination disputes for the period
1964-2013 than Mainline Protestant justices appointed by Democratic presidents; (7) no
significant differences in conservative pro-school district voting in K-12 race discrimination
disputes were observed between Mainline Protestant justices appointed in 1980 and earlier
and those appointed in 1981 and later; (8) no significant differences in conservative pro-
school district voting was observed between the Catholic justices appointed by Republican
presidents and Catholic justices appointed by Democratic presidents; (9) Catholic justices
appointed during 1981 and later years voted in a conservative pro-school district direction
significantly more often than the Catholic justices appointed during 1980 and earlier years;
and (10) conservative pro-school district panel outcomes increased significantly as the
number of Republican justices on a panel increased.

The implications of these results were considered in terms of the legal and
attitudinal models of decision making at the Supreme Court. Overall, the results confirmed
the viability of attitudinal model of judicial decision making as applied to K-12 race
discrimination cases. Direction for future research in this area was suggested, and the

limitations of the model used were also discussed.
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Chapter 1
Introduction

This study will proceed in two strands. First, it will examine the relationship
among extralegal factors and individual Supreme Court justices’ voting in race
discrimination cases affecting K-12 education. This phase studies justices’ political
ideology [with party of the appointing president serving as a proxy therefor], religious
affiliation [mainline Protestant, Catholic and Jewish], justices’ appointment era [Reagan
and later (1981 and later) verses pre-Reagan period (1980 and earlier)], decisional era
[1981 and later verses 1980 and earlier] voting in race discrimination disputes arising in
K-12 education. Votes were classified in a binary fashion: “pro-defendant”, that is, in
favor of the educational agency as a “conservative” vote, or “pro-plaintiff,” that is, in favor
of the alleged victim(s) as a “liberal” vote. The individual voting database was comprised
of 531 Supreme Court justices’ votes rendered between 1954 and 2013.

The second strand will study the relationship among the Supreme Court’s
ideological composition [0-9 Republicans], panel compaosition [number of mainline
Protestants, number of Catholics, and number of Jewish justices], panel appointment era
majority [Reagan and later period verses pre-Reagan period], decisional era [post 1981
decision era verses 1980 and earlier decision],and case outcome. As with the individual
votes, case outcome will be treated in a binary fashion and classified as pro-defendant/
educational agency [conservative] decision or pro-plaintiff/victim [liberal] decision. This
phase of the study will examine 60 Supreme Court K-12 decisions involving allegations of
race discrimination. Each investigative strand will interpret the data in terms of the two
principal theories of judicial decision making: the attitudinal the legal theories.

Importance of Topic
Although there has been extensive research on Supreme Court justices’ voting,

no study has focused exclusively on the relationship among justices’ political ideology,



religious affiliation, appointment era, and decisional date on individual votes or the panel
composition of the court and case outcomes in race discrimination cases affecting K-12
public education. The existing judicial theories applied in other settings have not been
considered in light of the context and special circumstances of K-12 public education.

This research is designed to address that gap in the literature.

Research Questions/Research Design

1. What is the relationship among justices’ political ideology, religion, and judicial
appointment era, decisional era, and individual voting in race discrimination cases
affecting K-12 education decided by the United States Supreme Court between 1954-
20137

2. What is the relationship among the political-ideological and religious affiliation
composition of the Supreme Court, justices’ appointment era and decisional outcomes in
race discrimination cases affecting in K-12 educational settings and decided between
1954 and 2013?

Hypotheses

Individual Voting/All Votes Data Base

Hypothesis 1: The odds of justices appointed by Republican presidents voting in
a conservative pro-school district direction in K-12 race discrimination disputes will be
greater than that of justices appointed by Democratic presidents for the period 1954-
2013.

Hypothesis 2: The odds of justices appointed in 1981 and later voting in a
conservative pro-school district direction in K-12 race discrimination disputes will be

greater than that of justices appointed in 1980 and earlier for the period 1954-2013.



Hypothesis 3: The odds of votes cast in 1981 and later being conservative pro-
school district will be greater than for the period 1980 and earlier in K-12 race
discrimination disputes for the period 1954-2013.

Republican Data Base

Hypothesis 4: The odds of Republican justices appointed during 1981 and later
years voting in a conservative pro-school district direction will be greater than Republican
justices appointed during 1980 and earlier years.

Democratic Data Base

Hypothesis 5: The odds of the Democratic justices appointed during 1981 and
later years voting in a conservative pro-school district direction will be greater than
Democratic justices appointed during 1980 and earlier years.

Mainline Protestant Data Base

Hypothesis 6: The odds of Mainline Protestant justices appointed by a
Republican president voting in conservative pro-school district direction in K-12 race
discrimination disputes for the period 1964-2013 will be greater than the odds of Mainline
Protestant justices appointed by Democratic presidents voting in a conservative pro-
school district direction.

Hypothesis 7: The odds of Mainline Protestant justices appointed in 1981 and
later voting in conservative pro-school district direction in K-12 race discrimination
disputes for the period 1954-2013 will be greater than the odds of Mainline Protestant
justices appointed in 1980 and earlier voting in a conservative pro-school district
direction.

Catholic Database

Hypothesis 8: The odds of Catholic justices appointed by Republican presidents
voting in a conservative pro-school district direction will be greater than the Catholic

justices appointed by Democratic presidents for the period 1954-2013.



Hypothesis 9: The odds of Catholic justices appointed during the 1981 and later
years voting in a conservative pro-school district direction will be greater than the
Catholic justices appointed during 1980 and earlier years.

Panel Composition and Decisional Qutcome

Hypothesis 10: The odds of a conservative pro-school district outcome in K-12
race discrimination cases will increase as the number of Republican justices on a panel
increases.

The next chapter examines the literature pertinent to the research questions

posed.



Chapter 2

Review of Literature

Historical Overview
On September 22, 1863, Abraham Lincoln issued the emancipation proclamation

which declared:

“And by virtue of the power, and for the purpose aforesaid, | do order and
declare that all persons held as slaves within said designated States,
and parts of States, are, and henceforward shall be free; and that the
Executive government of the United States, including the military and
naval authorities thereof, will recognize and maintain the freedom of said
persons.” Emancipation Proclamation, January 1, 1863; Presidential
Proclamations, 1791-1991; Record Group 11; General Records of the

United States Government; National Archives.

Although the emancipation proclamation was only enforceable in areas not under
rebellion against the United States during the Civil War, it contributed substantially to the
movement which eventually led to passage of the Thirteenth Amendment (Lemann,
2013).

In 1865, the ratification of the Thirteenth Amendment to the Constitution outlawed
slavery and indentured servitude everywhere in the United States including those areas
under rebellion (U.S. Const. amend. XIII). This emanated from the Reconstruction Acts
which enabled confederate states to return to the union subject to its conditions (14 Stat.
428-430, c.153, 1867; 15 Stat. 2-5, c.6, 1867; 15 Stat. 14-16, ¢.30, 1867; 15 Stat. 41,
.25, 1868) As part of the process of returning to the union, states were also required to

ratify the Fourteenth Amendment and grant voting rights to African Americans (U.S.



Const. amend. XIV). Perhaps the most important language in the Fourteenth Amendment
is the statement that:

“No State shall make or enforce any law which shall abridge the

privileges or immunities of citizens of the United States; nor shall and

State deprive any person of life, liberty, or property, without due process

of law; nor deny to any person within its jurisdiction the equal protection

of the laws.” U.S. Const. amend. X1V, § 1.

In 1964, President Lyndon B. Johnson signed the Civil Rights Act of 1964 as amended,
42 U.S.C. § 2000e, et seq. (1970) into law. The Civil Rights Act of 1964 made illegal all
forms of discrimination based on race, ethnicity, national and religious minority status,
and sex. The Civil Rights Act of 1964 in conjunction with the Fourteenth Amendment
would become the most used legal frameworks for lawsuits claiming race based
discrimination in education. (Chemerinski, 2006; “Key Civil Rights”, 2013).

Theoretical Basis for the Research: Models Purporting to Explain Supreme Court

Justices Voting

Attitudinal Model.

The attitudinal model of Supreme Court justice voting patterns was first proposed
by Glendon Schubert in 1965 (Schubert, 1965). Schubert developed a method of placing
cases into what he called ideological spaces. Rhode and Spaeth (1976) re-
conceptualized Schubert’s model to allow for more complex analysis of voting behavior.
Rhode and Spaeth added the dimension of the “attitude object” (ex. the race of the
defendant, unions, public school employees, etc.) and the situation in which the case
occurred. This means that you can look at individual case variables to see if the object
and situation can stimulate different attitudes in justices. The attitudinal model originally

derived from studying individual votes of justices and the object/situation interaction. It is



important to note that the defining work in attitudinal modeling excluded unanimous
Supreme Court cases. This is because in unanimous cases, non-attitudinal factors are
more likely to be influencing the case (Spaeth & Brenner, 1990).

Although many researchers have studied and expanded on the attitudinal model
of Supreme Court justice voting (Segal & Spaeth, 2002; Bartels, 2010; Unah & Hancock,
2006), there has been no research on the attitudinal model as it applies exclusively to
Supreme Court justices’ voting with regards to race-based cases involving K-12 public
education. The attitudinal model holds that justices decide cases based on their own
“ideological attitudes and values” (Segal & Spaeth, 2002 p.86) with respect to the facts of
the case. This means, according to the attitudinal model, that Supreme Court justices
essentially decide cases by picking laws that support their own ideological preferences
(Segal & Spaeth, 2002; Weinshall-Margel, 2011).

For this study | am using the party of the appointing president as proxy for the
justice’s ideology. Many researches have investigated the voting tendencies of justices
with party affiliation of president as proxy for justices’ ideology. Segal (2002) studied
Supreme Court justice voting tendencies for justices appointed from Roosevelt (1945) to
Bush (1993). Segal found that the party affiliation of the president had strong predictive
power for voting outcomes. Segal specifically found that the votes of Republican
appointed justices had the strongest predictive power in Supreme Court voting.

Later, Pinello (1999) conducted a meta-analysis of research on party affiliation
and judicial voting patterns and concluded that political party affiliation is a strong
indicator of ideology. Segal and Pinello’s works are supported by Weiden'’s judicial
politicization theory which holds that justices on highly political courts, like the Supreme
Court, will most likely decide cases using ideological and attitudinal factors (Weiden,

2011).



The work of Siske and Heise (2012) further confirmed the link between ideology
in judicial voting and decision making. When they investigated Establishment Clause
cases from 1996-2005, they found that the ideology of justices has a greater impact on
voting in courts with more judicial freedom. Specifically, they found that justices on
appellate courts are more likely to vote based on ideology than judges on district courts
who have less freedom to interpret laws. Attitudinal theory would hold that Supreme
Court justices are most likely to be influenced by ideology because they have the most
judicial discretion to decide cases based on the nature of cases they hear. Siske and
Heise concluded that the gap between Republican and Democrat appointed justices has
increased in the last decade, meaning the courts are becoming more polarized and
ideology is becoming a greater predictor of judicial voting (2012).

The fact model is related to the attitudinal model and is supported by the work of
Jeffrey Segal and Albert Cover (Segal, & Cover, 1989) who demonstrated that the facts
of a case are important when looking at justices’ decisions. This fact model of judicial
voting described why a justice votes conservatively in one case and liberally in another.
The fact model provides support for the attitudinal model.

Public opinion has also shown to have a significant effect on Supreme Court
voting of moderate justices and less effect on non-moderate justices. (Mishler &
Sheehan, 1996). The impact of public opinion in the voting patterns of Supreme Court
justices (Mishler & Sheehan, 1996) is an important consideration. Chief Justice William
Rehnquist wrote:

Justices, so long as they are relatively normal human beings, can no

more escape being influenced by public opinion in the long run than can

people working at other jobs. And if a judge on coming to the bench were

to decide to hermetically seal himself off from all manifestations of public

opinion, he would accomplish very little; he would not be influenced by



current public opinion, but instead would be influenced by the state of

public opinion at the time he came to the bench. (Rehnquist, 1986)

Thus, justices’ voting may sometimes reflect current public opinion in a particular case
object/situation, but such influences can be difficult to detect, since the justices cannot be
guestioned about public opinion effects on their voting.

The legal model

The legal model assumes that personal attitudes and strategic plans are
irrelevant because justices vote strictly based on precedent, statutory text, legislative
history, and constitutional authority (Segal and Cover, 1989) The legal model completely
disavows any autonomy justices may have in voting and constrains them to the written
law with no interpretive powers.

The legal model carries more force in the lower courts since judges at those
levels are constrained by precedent whereas the Supreme Court may choose not to
follow its own precedent and overrule itself. Moreover, since the Supreme Court’s
decisions are not subject to further review its determinations will stand despite any
deficiencies in its reasoning or analysis. It is important to note that the Supreme Court
selects almost all of the cases it hears and it can chose issues which it considers
important to resolve, whereas Courts of Appeals and U.S. District Courts must decide
cases they are assigned. That said, the Supreme Court generally hears cases where
there is dispute among the lower courts as to the meaning of a law. Since the Supreme
Court justices will by definition decide cases based on plausible competing theories of
constitutional and statutory interpretation, a Supreme Court justices’ voting will often be

based on individual ideological preferences and other attitudinal influences.



The United States Federal Court System
Structure of the Federal Court System

The Judicial branch of the Federal Government is divided into three levels. The
first level is the Federal District Courts. The Federal District Courts have original
jurisdiction and are found in every state. Once a case is decided at the Federal District
Courts, an appeal can be heard by one of 11 Federal Courts of Appeals and the United
States Court of Appeals for the District of Columbia. Each Court of Appeals serve
anywhere from three to seven states including Puerto Rico. Federal Appeals Courts are
presided over by a panel of three justices.

Judges in the United States District Courts and United States Courts of Appeal
are nominated by the President and subject to approval by the Senate (U.S. Courts.gov,
2013). Occasionally, district court judges serve as acting judges on the United States
Courts of Appeal when vacancies on a United States Court of Appeals require such
service in order for the court to conduct its business. Appeals courts do not hold trials,
they only have appellate jurisdiction and review Federal District Court cases for legal
errors. Cases decided at the Federal Court of Appeals may be appealed to the United
States Supreme Court (U.S. courts.gov, 2013).

The Supreme Court of the United States hears cases on appeal from the Federal
Court of Appeals or from State Supreme Courts. There are nine Supreme Court justices.
All are appointed by the president and confirmed by the United States Senate. They have
original jurisdiction over cases involving diplomats, disputes between states, and disputes
between Federal and State governments (U.S. Const. art. lll. §2). On rare occasions, the
Supreme Court exercises its original jurisdiction as set forth in the U.S. Constitution.

The Supreme Court is not required to hear all cases for which review is sought.
They generally hear cases of greater importance involving an issue of national

importance and/or a decision that will resolve a conflict in the law among the circuits. An
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example of a conflict between the lower courts would be the case of Brown v. Board of
Education (347 U.S. 483). Brown involved a review of five United States Court of Appeals
decisions and one state Supreme Court decision over how the Equal Protection Clause
should be applied to school segregation permitted or required under state law. Because
of a conflict in the circuits and state Supreme Court interpretation of Equal Protection
jurisprudence the cases were deemed appropriate for review.

In such situations the Supreme Court is likely hear the case to exercise its place
as final arbiter of law. In 1803, the case Marbury v. Madison (5 U.S. 137) established the
legal foundation that all United States courts are bound to follow the decisions of the
Supreme Court unless the Supreme Court ruling is overturned by a constitutional
amendment or the statute at the center of the case is changed by the state legislature or
Congress. The Supreme Court can overrule its own decisions. Plessy v. Ferguson (163
U.S. 537, 1896) was overturned by the decision in Brown V. Board (347 U.S. 483,1954).
The Role of the Supreme Court in the Federal System

The Supreme Court is the final authority on legal issues surrounding Federal
Statutes and Constitutional Law. The Supreme Court has appellate authority over all
Federal Courts and from State Supreme Courts where Federal issues are involved. The
majority of cases appealed to the Supreme Court are not heard by the court.
Approximately 10,000 cases are appealed to the Supreme Court every year and between
80 and 90 are heard (“Frequently asked questions”, 2013). The Supreme Court utilizes its
appellate jurisdiction by issuing writ of certiorari to lower courts. Writ of certiorari involves
asking the lower courts for their holdings and records of specific cases. If the Supreme
Court decides to hear a case it issues a grant cert and both sides are instructed to file
legal briefs with the court outlining their case. Subsequently, groups that will be affected
by the case can submit an amicae curiae brief on behalf of their cause (U.S. courts.gov,

2013). The next stage involves oral arguments. Each side is given 30 minutes to argue
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their case. The justices then conference to state their opinions and decisions are made.
The decisions are written both in majority and where applicable, in dissent. The chief
justice writes either the majority decision (if he decides with majority) or dissenting
decision with the next most senior judge writing the opposing opinion (U.S. courts. gov,
2013).

Race Discrimination in K-12 Education
Legal Protection for Victims of Race Discrimination
U.S. Constitutional Provisions Limiting State Power

The Tenth Amendment declares: “The powers not delegated to the United States
by the Constitution, nor prohibited by it to the States, are reserved to the States
respectively, or to the people" (U.S. Const. art. X). Since education is hot mentioned in
the constitution, states have broad oversight in the area of public education. This does
not mean that the Constitution does not have a legal effect on education. Part of the
Tenth Amendment is the wording “nor prohibited by (the constitution) to the states” (U.S.
Const. art. X). This means that acts specifically prohibited by the constitution are
applicable to states in areas where no federal constitutional authority to enact laws
interact. In the case of education, states are free to enact their own educational laws,
however, they cannot be in direct conflict with valid prohibitive federal legislation and the
Constitution.

The Constitution has several prohibitions on the activities of states that directly
affect education. Many education cases have been brought to the Supreme Court with
constitutional amendments as the legal framework. The First Amendment has been used
in cases involving free speech (Engel v Vitals, Tinker v Des Moins, Bether v Frazer). The
Fourth Amendment has used in cases involving search and seizure protection for
students(New Jersey v. TLO, Board of education v Earls). The Eighth Amendment has

been used in cases involving illegal search and seizure. The most famous was Ingram v
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Wright 430 U.S. 651, (1977) which held that the Eighth Amendment prohibition against
cruel and unusual punishment does not apply to the conduct of school officials against
students because the Eighth Amendment only applies in criminal proceedings or post
incarceration situations. The Fourteenth Amendment will be discussed in the next
section.
Fourteenth Amendment Equal Protection

In race cases, the most widely used constitutional claim involves the Fourteenth
Amendment’s Equal Protection clause (Chemerinsky, 2006). The Equal Protection
Clause of the Fourteenth Amendment applies only to state and local governments and
forbids states to “deny to any person within its jurisdiction the equal protection of the
laws” (U.S.C.A. Const. Amend. 14). although it has been applied to the Federal
Government most notably in Bolling v. Sharpe (347 U.S. 497, 1954) which held that
segregated schools held no compelling governmental interest and was therefore
unconstitutional.
Fourteenth Amendment Due Process

The Due Process Clause of the Fourteenth Amendment applies to states and
local governments only and is nearly identical to the Fifth Amendment Due process
Clause. Specifically, the states cannot “deprive any person of life, liberty, or property,
without due process of law” (U.S.C.A. Const. Amend. 14).
The Privileges and Immunities Clause

The privilege and immunity clauses are found in article 1V of the United States
Constitution and the Fourteenth Amendment. The Privileges and Immunities states: "the
citizens of each State shall be entitled to all privileges and immunities in the several
states" (U.S. Const. amend. XIV. art. IV). This means that citizens of one state have the
same rights as citizens of another state when they travel to that state (Chemerinsky,

2006). The privileges and immunities clauses allow citizens to move from one state to
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another for work, affords them protection from state governments, access to the legal
system, and the right of writ of Habeas Corpus (U.S. Const. amend. XIV. art. IV).
Title VII

Enacted under the Civil Rights Act of 1964, Pub. L. No. 88-352, 78 Stat. 241,
Title VII forbids employers from discriminating on grounds of race, color, religion, sex or
national origin. Title VIl was enacted under the Commerce Clause of the U.S.
Constitution and applies to both private and public employment.
Title VI

Title VI of the Civil Rights Act of 1964 forbids discrimination on grounds of race,
national origin, or color for any organization receiving federal funds. Title VI is only
applicable to the public sector. The Civil Rights Act of 1964 provided additional legal
frameworks for educational claims to the Supreme Court. Specifically, Title VI and Title
VIl of the Civil Rights Act of 1964 have been used to bring claims to the court (Mcdaniel v
Barresi, Lau v Nichols)
Affirmative Action

Affirmative action is the process of providing special consideration or favoring
disadvantaged groups who may be discriminated against (Oxford Dictionary, 2014). In
1967 executive order 11926 extended affirmative action to include women (Exec. Order
No. 10925, 3 C.F.R., 1967). In educational settings, affirmative action has been used to
create more diversity on college campuses in college admissions policies. Grutter v.
Bollinger (539 U.S. 306, 2003) was a landmark case in which the Supreme Court ruled
that the State of California had a compelling governmental interest in increasing minority
populations in the university system. Affirmative action cases must past a strict scrutiny
test and must prove a compelling governmental interest in having affirmative action

policies (Karlan, 2002). In this study, affirmative action cases will be labeled liberal “0” if
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the minority interest is protected and conservative “1” if the non-minority party is

protected.

Major Race Discrimination Cases Affecting K-12 Education at the United States Supreme
Court

Plessy v. Ferguson

In 1892, Homer Plessy attempted to board a segregated rail car in Louisiana.
Plessy was one-eighth African American and was denied a seat in the whites only train
car. Plessy sued on grounds he was denied his rights under the Thirteenth and
Fourteenth Amendments. The landmark Plessy v. Ferguson (163 U.S.573, 1896) case
found that “separate but equal” facilities were constitutional. The Plessy decision
provided the precedent which allowed segregation of public schools in the United States
for the next 58 years.

After Plessy v. Ferguson, three cases involving racial discrimination in public
schools reached the Supreme Court. The first was Cumming vs. County Board of
Education (175 U.S. 528,1899). This case involved a local public school taxation plan
that served to improve the white only campuses. The court ruled that taxation was a state
issue and did not violate the Fourteenth Amendment. The second case was Farrington
vs. Tokushige (273 U.S. 284,1927). A private Japanese school brought suit under the
Fifth and Fourteenth Amendments against Hawaii because they required a permit to
teach foreign language. The Supreme Court found that private schools should be free
from influence of the state and the due process of the respondents was violated. The
third case was Gong Lum v Rice (275 U.S. 78, 1927). Gong Lum sued on behalf of his
daughter claiming her Fourteenth Amendment rights were violated when she was denied
access to an all-white school under Mississippi statutory law. The Supreme Court held

that her rights were not violated because she was not denied schooling, she was just
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forbidden to attend an all-white school. This was the last time Plessy v. Ferguson was
used as precedent in a race discrimination case involving public schools..
Brown v Board and beyond

Brown v Board (347 U.S. 483, 1954) involved five combined cases: Brown v.
Board (Kansas), Briggs v. Elliott (South Carolina), Davis v. County School Board of
Prince Edward County (Virginia), Bolling v. Sharpe (Washington D.C.), and Gebhart v.
Belton (Delaware), with Oliver Brown as the lead petitioner. The cases claimed the equal
protection clause of the Fourteenth Amendment prohibited racial segregation in public
schools. The Supreme Court unanimously held that segregation was unconstitutional
under the Equal Protection clause and thus overturned it's previous decision in Plessy v
Ferguson (163 U.S.573, 1896)

It is also important to note the included case of Bolling v. Sharpe (347 U.S.
497,1964) in which the Supreme Court held that the Due Process Clause of the Fifth
Amendment, which specifically applies to the Federal Government, forbids segregation in
Washington D.C. schools. The other combined Brown v. Board cases cited the
Fourteenth Amendment which applies specifically to the states. Therefore, segregation of
public schools was made unconstitutional in all fifty states and the District of Columbia. It
was these new precedents that would provide the foundation of the next 59 years of race-
related Supreme Court cases.

Post-Brown v. Board

The post-Brown v. Board era can be categorized by claims involving de jure
segregation where states and local districts try to avoid or prolong the implementation of
desegregation and by cases of de facto segregation and the attempts to remedy de facto

segregation at the local level.
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De Jure Segregation

The first de jure cases involved states legislatures and their statutory and
constitutional attempts to circumvent the Brown v. Board decision. These cases typically
deal with clever and often blatant attempts to delay or completely ignore Brown v. Board.
The first test of the Brown v. Board ruling came in Cooper v. Aaron (358 U.S. 1, 1958). In
Cooper, the Arkansas State legislature passed a constitutional amendment forbidding
desegregation of public schools. As a result of the new constitutional amendment, the
Little Rock Arkansas school district petitioned the Supreme Court to delay desegregation
mandates. The Supreme Court denied the motion and asserted the Supremacy Clause of
Article VI of the Constitution overruled the Arkansas constitution and thus invalidated its
constitutional amendment.

Virginia also created statutory laws to circumvent desegregation orders. In case
of Green v. County School Board of New Kent County (391 U.S. 430, 1968), the
Supreme Court ruled that the Kent County “freedom of choice” plan, which allows
students to choose what schools they want to attend, did not meet the spirit of “all
deliberate speed” required by the Brown decision. In each of these cases, the State
legislatures failed at their attempts to avoid desegregation through statutory means or
constitutional amendments.

A second category of race-related de jure discrimination cases also reached the
Supreme Court. These cases all involved local school districts and their attempts to either
circumvent Brown or delay implementation of Brown. The first of these cases was Goss v
Board of Education (373 U.S. 683, 1963) in which the school district rezoned the school
district in order to desegregate but they added a provision which allowed students to
transfer back to their segregated schools strictly based their race in order to attend
school where they were in the racial majority.This was overturned at the Supreme Court

on grounds it violated the Fourteenth Amendment.
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Griffin v County School Board (375 U.S. 391, 1964) was an attempt by the local
school board to close all public schools and use local and state funds to fund private
schools which allowed segregation. This was ruled a violation of the Fourteenth
Amendment by the Supreme Court.

Raney v. Board of Education (391 U.S. 443, 1968) involved the use of “free
transfers” of students to any school in the district. The Supreme Court held the “free
transfer” system a violation of the rulings in Brown v. Board (347 U.S. 483, 1954) and
Green v. County (391 U.S. 430, 1968).

In Swan V Charlotte Mecklenburg Board of Education (402 U.S. 1, 1970), a
district court ordered the school district to group their campuses so that the racial make-
up of each campus was roughly the same as the population of the city. In this case, the
racial makeup of the city was 29% African American and 71% white. The case was
appealed to the Supreme Court which ruled that district courts have the authority to force
districts to follow a plan to desegregate when they fail to do so based on the Brown v
Board and Green v. County rulings.

In Wright v. Council of Emporia (407 U.S. 451, 1972) the city of Emporia
changed its official designation from town to city. As a result, they could remain part of
the county school system even though they previously could operate their own school
system. When Green v. County was decided by the Supreme Court, Emporia used its
new city designation to withdraw from the county school system with the sole purpose of
remaining segregated by only schooling students within their city limits which were
predominately white. This created a segregated school system. The Supreme Court held
that the outcome of their intent and actions violated the Fourteenth Amendment.

In United States v Scotland Neck City Board of Education (407 U.S. 484, 1972),
Scotland Neck wanted to start its own school district and remove itself from the Halifax

school system which was in the process of desegregating. The Supreme Court found that
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Scotland Neck starting its own school system would hinder the desegregation process
and is therefore unconstitutional.

The third category of de jure segregation cases involved attempts by local school
districts to delay desegregation attempts by various means. After Brown v. Board
overturned Plessy v Ferguson, it took a year for the Supreme Court to work out all of the
implications of the Brown decision. A year after Brown v. Board, the Court reconvened in
1955 and issued Brown v. Board Il (349 U.S. 294, 1955) to determine the means by
which the Brown v. Board decision would be implemented. In the decision, the Court
ordered school districts to desegregate with "all deliberate speed". The wording “all
deliberate speed” is at the heart of the cases involving delaying desegregation.

The most clarifying case in this category was Alexander v Holmes County Board
of Education (396 US 19, 1969). The appeals courts ordered the US Department of
Health, Education, and Welfare to draft a desegregation plan for Mississippi. The
department completed the plan but asked the courts to delay implementation of their
plan. The Supreme Court heard the case and ruled school districts must order
desegregated schools immediately. They set a clear deadline for desegregation of
February 1% 1970. Similarly, in Carter v. West Feliciana Parish (396 US 226, 1969) the
school district sought an extension of the desegregation deadline set in Alexander v
Holmes County board of Education (396 US 19, 1969.) The Supreme Court upheld the
February 1% 1970 desegregation deadline.

De Facto Segregation

The Supreme Court heard many cases involving challenges of local school board
attempts to desegregate by drawing school boundaries, gerrymandering, bussing, or
other means with the intent of creating integrated schools. This category is defined by the
distinction between de facto (by fact) and de jure (by law) segregation and the question

of: how do we know when a school district is actually desegregated? De facto
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segregation is the result of natural patterns of neighborhoods and communities. Thus, De
facto segregation is not a result of the schools or their policies, however, schools often
tried to remedy de facto segregation by creative bussing or boundary drawing. This
attempt led to court challenges.

The case of Davis v. Board of School Commissioners (402 U.S. 33, 1953) was
the first de facto segregation case. In Mobile Alabama, the school district was under a
federal desegregation plan. The highway that divides the city was at the center of the
case. A majority of the African American population lives on one side of the highway. The
desegregation plan treated each side of the highway separately because of student
safety concerns. The Supreme Court found that desegregation plans need to go beyond
neighborhoods when necessary and bussing is acceptable in order to desegregate
schools.

In McDaniel v Baresi (402 U.S. 39, 1971) Clark County School District devised a
plan to bus students in order to achieve desegregation. A group of white parents
petitioned the court for injunction based on the Equal Protection Clause of the Fourteenth
Amendment claiming that bussing treats students differently based solely on race and
therefore also violates Title VI of the Civil Rights Act. The Supreme Court once again
held that bussing is permissible where the agency’s intent is to create a unitary school
system. The court held the plan did not violate Title VI because Title VI applied to Federal
not State entities and the school district was a state entity. The court also held that the
Equal Protection clause of the Fourteenth Amendment was intended for exactly this
purpose. It is important to note Spencer v. Kugler (426 U.S. 1027,1972) in which the
Supreme Court affirmed that de facto segregation due to population shifts is

constitutional if the state has an acceptable plan to desegregate in place.
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Non-legal Factors Affecting Individual Supreme Court Justices’ Individual Voting and
Decisional Outcomes
Justices Political Ideology
Individual Votes

Rhode and Spaeth (1976) categorized justices’ voting into three categories: (1)
“equality”, (2) “freedom”, and (3) “economics”. With relation to race-related cases,
equality is the most relevant category. Equality concerns equal treatment under the
Fourteenth Amendment and other statutory and constitutional mandates. A liberal vote in
equality cases would be more sympathetic toward those who are being discriminated
against than a conservative vote (Rhode & Spaeth, 1976; Baum, 1992). A liberal vote
concerning “freedom”, would more likely be in favor of the rights to freedom of expression
and the right to privacy than a conservative vote (Baum, 1992). In a vote concerning
“economics”, a liberal vote would more likely favor regulation of business and would more
likely be pro-union than a conservative vote (Baum, 1992).

In analysis of the 2001-2002 Supreme Court term, Thimson (2003) found that
conservative justices Thomas and Scalia agreed on 89 percent of cases while liberal
justices Souter and Ginsberg agreed on 92 percent of cases. In analyzing the similarities
between these cases, Wrightman (2006) found four voting similarities among ideological
groups. (1) Liberals are more sympathetic toward criminal defendants and their
procedural rights while conservatives tend to support the criminal justice system. (2)
liberals are more supportive of personal liberties and personal privacy, while
conservatives are more likely to support values that are at odds with personal liberties
like national security. (3) liberals are more supportive of expanding the rights of
disadvantaged groups while conservatives are more inclined to be swayed by the cost of
the program or the rights of private enterprises. (4) liberals favor government regulation

to achieve their goals and protect individuals while conservatives support the rights of
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business to be free of any interference from the government. These findings are in
support of Rhode and Spaeth’s (1976) findings that conservatives are more likely to vote
against the individual in a case than against an organization or business.
Party Affiliation

Although the party affiliation of a Supreme Court justice is never official, the
president will usually appoint a justice who matches his political and ideological positions.
The ideology of justices is often determined by the political affiliation of the appointing
president as proxy. A justice’s political affiliation is important because a Supreme Court
justice’s position is fairly consistent across the liberal to conservative continuum in every
case they hear (Baum, 1992). This means that a justice who holds a conservative view
on labor relations is likely to have conservative views on race discrimination cases. This
likely makes party affiliation of the Supreme Court justice a good indicator/predictor of
individual votes. This also means that the timing of Supreme Court justice’s retirement is
critical. A liberal justice who retires during a conservative president’s term will likely be
replaced by a conservative justice who could tip the ideological balance of the Supreme
Court.

Party affiliation can be a strong indicator/predictor of case outcomes. Baum
(1992) described a study of the individual votes of Supreme Court justices in 1989 and
found interesting predictive measures. He observed that if the most conservative justice
took a liberal position in a case, the rest of the court would take the same liberal position.
If the second most conservative justice took a liberal position, the seven justices to the
left of his ideal point would take a liberal position and so on. This finding is important
because it helps explain the unanimous Supreme Court decisions where the attitudinal

model fails to predict unanimous outcomes.
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Justices’ Religious Affiliation

At the Supreme Court, three major religions have been represented on the court:
(1) Catholicism, (2) Protestantism, and (3) Judaism.

Protestantism is the multitude of denominations of Christianity which do not
accept the authority of the Pope. There are more than 30,000 denominations within the
Protestantism and they are generally identified by the two doctrines of sola scriptura
and sola fide. Sola scriptura is the concept that the bible is the source of authority in the
Christian faith. Sola fide is the belief that salvation comes through a belief in Jesus Christ.
The Supreme Court Protestant justices have come from the Episcopalians,
Presbyterians, Methodists, Baptists, Unitarians, Quakers, Lutherans, and non-
denominational Protestantism.

Catholicism is the oldest Christian church. Catholicism is different from
Protestantism in that the authority and traditions of the church are seen as the mediators
between humans and God. The Catholic Church was founded in the first century and is
led by the Pope who is seen as infallible on certain matters. Although Catholicism is the
oldest Christian religion, the historical settlement patterns in the United States and the
influence of the British Government created a strong anti-Catholic sentiment in the United
States where the Pope was commonly seen as the anti-Christ. There have been thirteen
Catholic Supreme Court justices with six Catholic justices on the current court. This shift
from a Supreme Court with only one “Catholic Seat” to a Catholic majority court is
indicative of the change in American culture where anti-Catholicism is no longer the
dominant tradition.

Judaism is the religion and philosophy of the Jewish people. Judaism predates
Christianity and is differentiated from Christianity in that the Jewish faith does not believe
that Jesus Christ is the son of God. The central philosophy is based around God’s

covenant with Abraham to provide for his people and the covenant between God and
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Moses. There have been eight Jewish Supreme Court justices with three on the current
court. This is due in part to historically anti-Semitic views in the United States. Anti-
Semitism in the United States has not been as virulent as in it had been in Europe.
Institutionalized racism was prevalent in the United States until the Civil Rights laws of
1964 made discrimination on the basis of race and religion illegal.

Currently, there are no Protestants on the Supreme Court. The court composition
is currently six Catholics and three Jewish Justices. The attitudinal model holds that
justices vote based on their attitudes and beliefs and as such, a Catholic majority court
may have different voting patterns and provide predictability of votes based on their
common religious backgrounds. The lack of Protestants on a court historically dominated
by Protestants should yield interesting longitudinal data on individual voting patterns of
justices and specific case outcomes for the court as a whole. Since the influence of a
Jewish voting bloc on the Supreme Court should also provide interesting data as the
Jewish faith and Catholic faith have diverging traditions and beliefs.

Individual Votes

Justices are appointed to the Supreme Court by the President of the United
States and as such, the religion of the justice may play an important role in the decision
to appoint them (Perry, 1991). Supreme Court justice appointments are political in nature
and appointing a justice from a specific religious group could have significant political
cache for the appointing president (Perry, 1991). It is reasonable that the appointment of
a justice from a minority religious group might secure votes from the group in the next
election. As the attitudinal model of judicial voting states that judges vote based on their
own attitudes and beliefs and that justices seek the laws that support their personal
attitudes on legal issues (Baum, 1992). A justice’s religion likely shapes many of their
attitudes and beliefs. The individual votes of justices are affected by their ideology and

religious affiliation could prove to be a strong indicator of individual judicial votes.

24



Panel Composition

The overall religious composition of the Supreme Court could be a strong
predictor of judicial voting preference. The total number of representatives from the three
represented religions could have a predictive effect. It is likely that a court with a large
number of Catholic justices would be more conservative than a court with a large number
of Jewish justices.
Justices’ Appointment Era
Individual Votes

The appointment era in this study is defined as before Reagan presidency (1980
and earlier) and after the Reagan presidency (1981 and later). This distinction is
important because of the shift in Republican politics with the appointment of Reagan.
Reagan stated in his inaugural address that; "Government is not the solution to our
problem. Government is the problem". This distinction is important because research has
shown that Republican justices appointed post-Reagan are markedly more conservative
than pre-Reagan Republicans (O’Brien, 2011).
Panel Composition.

Because the post-Reagan era is markedly more conservative than the pre-
Reagan era, as the number of post-Reagan justices increases, a conservative case

outcome might be more likely. The post-Reagan phenomenon is discussed further below.
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Chapter 3
Research Design

In light of the foregoing investigations, | expect that: (1) party affiliation of the
nominating president (serving as a surrogate for justices’ ideology); (2) justices religious
affiliation; (3) judicial appointment era; and (4) decisional era will have a significant
impact on the justices’ voting.

The data sets for the analyses below were derived from the 60 United States
Supreme Court decisions involving race discrimination claims brought pursuant to the
Equal Protection Clause of the Fourteenth Amendment, the Due Process Clause of the
Fourteenth Amendment, Title VII, and Title VI, starting with Brown v. Board of Education
in 1954 emanating from K-12 public school settings, or which decisions substantially
affect such settings.

All decisions applying these provisions and published in the Westlaw data bases
covering the period 1954 through 2013 were analyzed. A schedule of those cases
appears in Appendix 1, which includes the case name, citation, year of the decision and
whether the decision was rendered under Equal Protection Clause of the Fourteenth
Amendment, the Due Process Clause of the Fourteenth Amendment, Title VII, or Title VI,
and holding. This meant that all published Title VII and Title VI race discrimination
decisions issued since 1964, the year of Title VII's enactment, as well as all decisions in
which race based Equal Protection violations were alleged, going back to 1954 were
included, if they arose in K-12 education settings or significantly influenced decision
making in such cases.

The number of votes included in the data base was 531. Of the decisions studied
here, forty-nine applied the Equal Protection Clause, one applied to Due process, eight

applied Title VII, two applied Title VI.
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Data on the political and religious affiliations of the justices as well as their race
were derived from standard biographic sources such as The American Bench, Who's
Who in American Law, and the web-site of the Federal Judicial Center.

Independent Predictors for Individual Voting
Justice-Level Variables
Political Ideology

The first independent [predictor] variable was ideology, with party of the
nominating president served as a proxy for the conservative or liberal ideology of each
justice. The political ideology predictor was coded “1” and “0” for justices’ nominated by
Republican and Democratic presidents, respectively.

Religious Affiliation

The levels of the second independent variable, justices’ religious affiliation, were
set-up by categorizing justices by the religious groups which have been represented on
the Court: Catholic, Protestant and Jewish. Protestant denominations were grouped
together as one level of the religious affiliation variable, since Protestant justices who
have served on the Court have come from mainline denominations and previous
researchers have observed no meaningful differences in the voting patterns among the
mainline Protestant denominations (Songer & Tabrizi, 1999).

Two dummy variables were created to enable comparisons for the religious
affiliation variable. To make the comparisons for the Mainline Protestants Catholics were
coded “1” if the justice was a Catholic and “0,” if “otherwise.” Similarly, Jewish was coded
“1" and “0” if “otherwise.” This methodology allows the alternative category to serve as
the reference group for mainline Protestant justices.

To make comparison for the Jewish justices, two dummy variables were created
to enable comparisons for this group. Catholic justices were coded “1” if the justice was

Catholic and “0,” if “otherwise.” Similarly, Mainline Protestants were coded “1” and “0” if
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“otherwise.” This methodology allows the alternative category to serve as the reference
group for Jewish justices with the other groups. The dummy coding enabled a
comparison of the voting of each religious group to the other when statistical
comparisons were made.

Extrinsic Variables

Appointment Era

The third independent variable, appointment era is defined by the start date of
the Ronald Reagan presidency. Reagan was elected in 1980 and began serving in 1981
and therefore the Supreme Court justices appointed in 1980 or earlier are coded as “0”
and any justice appointed in 1981 or later is coded as “1". This coding procedure enabled
a voting comparison between all justices appointed during each of these time periods as
well as between Democratic and Republican appointees only for the same time frames
This distinction is important because some research has shown that Republican justices
appointed post-Reagan are markedly more conservative than pre-Reagan Republicans
(O'Brien, 2011). This is further discussed in the composition of the court section below.
Decisional Era

The era during which a decision issued was identified as either Reagan and later
periods or the pre-Reagan time frame. These corresponded to 1981 and later, which was
coded as 1" and 1980 and earlier which was coded as “0.

Predictors for Panel Decisions/Case Outcomes
Ideological Composition of the Court

In light of the recent studies indicating the importance of panel composition, this
variable was included as an independent predictor in the second phase of the study.
Since the range of Republicans on the court may go from zero to nine, the panel

composition for each decision was coded from zero, indicating no Republican appointee
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participated in a decision to nine, which would mean that all nine panel members were
Republican appointees.
Appointment Era Majority

The appointment era majority was included to determine if a panel with a majority
of 1981 and later appointees has some predictive importance when determining the odds
of a conservative (pro-school district) case outcome. For courts with five or more 1981
and later appointed justices, a “1” was coded. For courts with 4 or less 1981 and later

appointees, a “0” was recorded.

Number of Protestants, Catholic, Jewish Justices

Three separate entries were included for the number of Protestant, Catholic, and
Jewish justices. This was included to determine if there is some predictive value in the
number of each distinct religious group on their own accounting for all other variables.
For each religious group (Protestant, Catholic, Jewish) the total number of each was
recorded from zero to nine with zero meaning no justice from the group membership and

nine for nine members being form the religious group membership.

Decisional Era

For the second phase of the study the era during which a decision issued was
identified as either Reagan and later periods or the pre-Reagan time frame. These
corresponded to 1981 and later, which was coded as 1" and 1980 and earlier which was
coded as “0. This division was selected because the arc of the Republican Supreme
Court appointments appeared to turn in a markedly conservative direction during the
Reagan years. Even before his presidency officially began, due to the age of several

justices, speculation was rife about Ronald Reagan’s appointments to the Court. Reagan
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had promised “to appoint only those opposed to abortion and the ‘judicial activism’ of the
Warren and Burger Courts” (O’Brien, 2003).

Indeed, President Reagan was remarkably successful in achieving his ambitions.
This is attributable to his administration’s meticulous screening of judicial nominees and
hard-line positions with moderate Republicans challenging the norms of Senatorial
patronage (Brownlee & Graham, 2003). The post-Reagan appointments representing a
continuation of this approach are: Anthony Kennedy, Sandra Day O’Connor, Antonin
Scalia, Clarence Thomas, John Roberts, Samuel Alito. David Souter’'s appointment was
an exception to this consistent trend; it was apparently intended to avoid a confirmation
battle. Moreover, the number of Republican appointed conservative justices seated
during the1981-2013 should also have resulted in measurably more conservative voting
for the Court as a whole.

Dependent Measures.

Individual Voting: Conservative-Liberal

A binary dependent measure, liberal or conservative vote, was selected for the
ideology, religion, and appointment era, and decision era independent variables. A vote
was classified as “conservative” if it supported the defendant by either dismissing the
action for failure to state a claim, granting summary judgment to the defendant, or ruling
for the defendant after a trial. A vote was classified a “liberal” if it denied a defendant’s
motion to dismiss for failure to state a claim, denied summary judgment to the defendant,
granted summary judgment to the plaintiff, or awarded judgment to the plaintiff after a
trial. Conservative votes were coded “1” and liberal votes were code as “0.”
Case Outcome: Conservative- Liberal

The case outcome dependent measure was coded as above with “1”

representing a conservative decision and “0” representing a liberal decision.
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There were sixty decisions included in the analysis representing all of the cases included
in the data base. This dependent measure was used to examine the relationship between
the ideological panel composition, appointment era majority [pre-Reagan and Reagan
and later periods], decisional era, and number of Protestants, Catholics and Jewish
justices participating in a decision and case outcome [pro-plaintiff or pro-defendant].

Data Analysis

Since ordinary least squares regression is inappropriate when the dependent
variable is dichotomous (Aldrich & Nelson, 1995) as is the case in the present analyses,
the parameters of the models were estimated by binary logistic regression techniques.
This statistic was selected because the data satisfy each of the assumptions for this
technique. Logistic regression does not assume a linear relationship between the
dependent and independent variables; the dependent variable must be binary; the
independent variable(s) need not be interval, or normally distributed, or linearly related, or
of equal variance in each grouping; the categories must be mutually exclusive [a case
can only be in one group] and exhaustive [every case must be a member of one of the
groups]. Moreover, larger samples are needed for linear regression because the
maximum likelihood estimates are large sample estimates. Logistic regression is the
most effective statistic for analysis of binary dependent variables; and it is the
conventional method of examining judicial voting. With respect to the last basis of
selection, this enables comparisons with other studies using this analytic tool.

Logistic regression (“logit”) produces estimates of a model’s independent
variables in terms of the contribution each makes to the odds that the dependent variable
falls into one of the designated categories [here, conservative pro-defendant or liberal
pro-plaintiff]. Technically, logistic regression forms a best fitting equation or function using
the maximum likelihood method (MLM), which maximizes the probability of classifying the

observed data into the appropriate category, given the regression Epstein coefficients.
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In essence, this technique allows the researcher to determine whether each independent
variable improves the model relative to the model without that independent variable.
Individual Voting

Eight regressions were run for this study. In the first equation, the justices’
political ideology, religious affiliation (the justice-level variables), appointment era (1981
and later v. 1980 and earlier), decisional era (1981 and later v. 1980 and earlier), were
set up as independent predictors of the dependent binary measure of justices’ 531
individual votes rendered in the race discrimination cases comprising the entire data
base.

For the second equation, the justices’ political affiliation and justices’ religious
affiliation (the justice-level variables), appointment era (1981 and later v. 1980 and
earlier) decisional era (1981 and later v. 1980 and earlier), were set up as independent
predictors of the dependent binary measure of justices’ individual votes rendered in the
race discrimination cases comprising the non-unanimous data base.

The third regression used the Republican only individual voting database. It was
comprised of the 357 votes. The model’s independent predictors were justices’ religious
affiliation (the justice-level variables), appointment era (1981 and later v. 1980 and
earlier), and decisional date (1981 and later v. 1980 and earlier), The dependent binary
measure was justices’ individual votes recorded as conservative or liberal.

The fourth regression used the Democratic only individual voting data base. It
was comprised of the 174 votes. The model’s independent predictors were justices’
religious affiliation (the justice-level variables), appointment era (1981 and later v. 1980
and earlier), and decisional date (1981 and later v. 1980 and earlier), The dependent
binary measure was justices’ individual votes recorded as conservative or liberal.

Regression five used the Protestant only individual voting database. It was

comprised of 419 individual votes. The independent predictors were political ideology (the

32



justice level variable), appointment era (1981 and later v. 1980 and earlier), and
decisional era (1981 and later v. 1980 and earlier).

Regression six used the Catholic only database consisting of 89 individual votes
categorized as conservative or liberal. The independent predictors were ideology (the
justice level variable), appointment era (1981 and later v. 1980 and earlier), and
decisional era (1981 and later v. 1980 and earlier).

Panel Decisional Outcomes

Since logistic regression can successfully integrate ordinal and ratio predictors as
well as binary ones, the seventh equation used the combined database to examine the
relationship of: the panel party composition (0-9 Republicans), the number of Catholics,
the number of Jewish justices, the number of Protestant justices, the appointment era
majority (1981 and later v. 1980 and earlier), and decisional era 1981 and later, set up as
independent variables and the 63 decisional outcomes coded as conservative or liberal
serving as the dependent measure.

The eighth equation will used the non-unanimous database to examine the
relationship of: the panel party composition (0-9 Republicans), the number of Catholics,
the number of Jewish justices, the number of Protestant justices, the appointment era
majority (1981 and later v. 1980 and earlier), and decisional date set up as independent
variables and decisional outcome coded as conservative or liberal serving as the
dependent measure.

Data Collection

A Digest of Supreme Court Decisions Affecting Education by Zirkel and
Richardson (2009) was used to derive the decisions entered into the data base since it
lists all K-12 cases decided by the United States Supreme Court going back to the
nineteenth century. The digest was used as an initial guide to cases involving K-12 race

discrimination cases in education. Data was then collected from Westlaw,
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www.supreme.justia.com, and www.oyez.org to supplement the initial list of decisions
derived from Zirkel and Richardson.

The websites were searched using specific keywords to identify cases involving
race-based discrimination in k-12 education. Specifically, cases involving Equal
Protection Clause of the Fourteenth Amendment from 1954-2013, Due Process Clause of
the Fourteenth Amendment from 1954-2013, Due Process Clause of the Fifth
Amendment from 1954-2013, and Title VI and Title VII cases from 1964-2013, These
searches included the terms “education”, “school district”, “School Board”, and related
terms like “university” and “higher education” to focus the search on K-12 educational
settings. As | read court cases, cases mentioned in the decision as precedent were
researched to determine if they were relevant to my study.

The data collection yielded 60 Supreme Court cases involving race-based
discrimination from the years 1954-2013. For each case, a case summary was written
including the case number, decision era, case overview, and decisional data. These
summaries can be found in Appendix |.

A spreadsheet was created to collect and organize data for use in statistical
tests. There were 16,210 unique data entries in the spreadsheet. For each case, every
judge had their own row with entries in each data column. The spreadsheet had 25
columns representing the independent and dependent variables critical to the study. For
column 1, | assigned a case number from1-60. Column 2 was a unique judge number
assigned for each justice numbered 1- 53. Political ideology, coded conservative “1” or
Liberal “0 measured by the party of the appointing president,” was column 3. Column 4
was the decision era of the case. Column 5 was the justice’s start date. This column was
used to assign each justices’ appointment era. Column 6 is Protestant and is coded “1”
for Mainline Protestant and “0” for other non-Protestant. Column 7 is Catholic with “1”

being Catholic and “0” being other non-Catholic. Column 8 is Jewish with “1” being
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Jewish and “0” being other non-Jewish. Column 9 is a categorical religion category with
“1” being Protestant, “2” being Catholic, and “0” being Jewish. Column 10 denotes cases
in which a race based Due Process claim was asserted with “1” denoting yes and “0”
denoting no. Column 11 denotes cases where an Equal Protection claim was made with
“1” denoting yes and “0” denoting no. Column 12 denotes cases involving a Title VI claim
with “1” denoting yes and “0” denoting no. Column 13 involves cases where plaintiff made
a Title VIl claim with “1” denoting yes and “0” denoting no. Column 14 involves any race-
based case brought to the Supreme Court with any other claim like attorney’s fees
associated with race-based claims with “1” denoting yes and “0” denoting no. Column 15
is a categorical entry with Equal Protection being coded “1", Due Process coded “2”, Title
VI coded “3”, Title VII coded "4", and other coded “5”. Column 16 is the individual justice’s
vote with “1” being conservative vote and “0” being liberal vote. Column 17 is overall case
outcome with “1” being a conservative outcome and “0” being a liberal outcome. Column
18 is the total number of Catholics on the Supreme Court ranging from 0-9 at the time the
decision was made. Column 19 is the total number of Jewish justices ranging from 0-9 at
the time the decision was made. Column 20 is the total number of Protestants on the
court ranging from 0-9 at the time the decision was made. Column 21 is the total number
of justices on the court appointed by Republican presidents at the time the decision was
rendered and ranges from 0-9. Column 22 identifies the party majority on the court with
“1” being Republican majority and’0” being Democratic majority. Column 23 is the total
number of 1981 and later appointees to the court ranging from 0-9. Column 24 is the
appointment-era majority of the court with “0” being the pre-Reagan (1980 and earlier)
and “1” being post-Reagan (1981 and later) majority. Column 25 is the number of justices
appointed 1981 and later with “0” being 1980 and earlier and “1” being 1981 and later.

Column 26 is the decisional date 1981 and later with “0” being 1980 and earlier and “1”
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being 1981 and later. Column 27 is the number of justices appointed 1986 and later with
“0” being 1985 and earlier and “1” being 1986 and later.

In order to verify data entry, doctoral students, co-workers, and an independent
(paid) consultant were used to cross-check and verify the data.

Data Analysis

In setting-up the religion variable in SPSS, the following categories were
employed to study the contribution of denomination and sect affiliation on individual
voting:

Mainline Protestants Justices

1. Catholic-Other. In this treatment Mainline Protestants were the reference
group.

2. Jewish —Other. In this treatment Mainline Protestants were the reference
group.

This treatment will enable a comparison of the Catholic and Jewish justices
Mainline Protestant ones, on the odds of each group voting conservative pro-defendant.

Catholic Justices

1. Mainline Protestants-Other.

2. Jewish —Other.

This treatment enabled a comparison of the Mainline Protestant and Jewish
justices to the Catholic ones, on the odds of each group voting in a conservative-pro-
defendant direction.

Jewish Justices

1. Mainline Protestants-Other.

2. Catholics-Other.
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This treatment will enable a comparison of the Mainline Protestant and Catholic
justices to the Jewish ones, on the odds of each group voting conservative-pro-school
district.

The second set of equations examined the relationship of the panel ideological
composition (0-9 Republican appointees), appointment era (1980 and later v. 1980 and
earlier), decisional era (1980 and later v. 1980 and earlier), and religious affiliation to
case-decisional outcome, with the number of Republican appointed justices, appointment
era, decision era, religious affiliation set up as independent variables and case outcome
(conservative or liberal) serving as the dependent measure. This approach will be taken
in examining the religious affiliation independent measure with number of Mainline
Protestants, Catholic and Jewish justices, each serving as a predictor. In the same vein
the appointment era and decision era will be treated as a predictors as well. This design
enabled an assessment of the independent contribution of the political-ideological,
religious, and appointment era, and decisional era panel composition to the odds of pro-

conservative voting in case outcomes.
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Chapter 4
Results
Individual Voting/Descriptive Tables
Table 4.1 shows the frequency distribution of the 531 votes cast in the race

discrimination cases included in the database. Votes were categorized as conservative
(pro-school district/defendant) or liberal (pro-plaintiff). The percentage next to each
group indicates the percentage of votes cast by Republicans or Democrats. Of the 531
votes, 357 votes were cast by Republican-appointed justices and 174 were cast by
Democratic-appointed justices. Forty-two percent of votes cast by Republican appointed
justices were conservative (pro-defendant) and 23% of the votes cast by Demaocratic
appointed justices were conservative (pro-defendant). This indicates about a 23%
difference in conservative voting between the two groups. This was expected based on
the existing research. As reported below, logit analysis was used to further examine
these findings.
Table 4.1 Frequency and Percentage of Conservative Pro-School District and Liberal Not

Pro-School District Votes Cast in Pre-K — 12 Race Discrimination Decisions Between
1954-2013 Under EP, DP, Title VII, and Title VI in the United States Supreme Court as a

Function of Justices’ Ideology.

Party Ideology Conservative Liberal Total

Republican 152 (42.5%) 205 (57.5%) 357(67.2%)
Democrat 40 (23%) 134 (77%) 174(32.8%)
Total 192 (36.2%) 339 (63.8%) 531(100%)

Table 4.2 looks at religious affiliation and direction of voting. There were 531 total
votes in the database. 89 were cast by Catholics, 419 were cast by Mainline Protestants,

and 23 votes were cast by Jewish justices. When categorized by justices’ religious
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affiliation, Table 4.2 reveals that, for the period under study, Catholics cast 49
conservative votes indicating that 55% of the time they voted conservative- pro-
defendant. Protestants cast 272 conservative votes corresponding to 65% in a
conservative direction. Jewish justices cast only 5 conservative votes which accounts for
21.7% of the total Jewish vote. These differences appear to be meaningful, but further
study was conducted with a logistical regression to determine whether these differences
are significant.
Table 4.2 Frequency and Percentage of Conservative Pro-School District and Liberal Not
Pro-School District Votes Cast in Pre-K — 12 Race Discrimination Decisions Between
1954-2013 Under EP, DP, Title VII, and Title VI in the United States Supreme Court as a

Function of Religious Affiliation.

Religious Affiliation Conservative  Liberal Total
Catholic 49 (55%) 40(45%) 89(16.8%)
Mainline Protestant 272 (64.9%) 147(35.1) 419(78.9%)
Jewish 5((21.7%) 18(78.3%) 23(4.3%)
Total 339 192 531

Table 4.3 shows the frequency distribution of the votes cast by Democratic-
appointed justices in race discrimination cases affecting K-12 education as a function of
religious affiliation. There were 174 total votes cast by Democratic appointees. Looking at
frequency distribution and percentages of votes cast across religious affiliation
categories, there was 1 conservative vote among the three which were case cast by
Catholics which accounted for 33.3% of the vote by the Democratic- appointed Catholics.
There were 147 total votes cast by Democratic- appointed Mainline Protestants of which
23.1% were conservative (pro-school district). Jewish justices cast 23 votes of which

21.7% were conservative (pro-school district). The sample size for the independent
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variable Catholic religious affiliation was not large enough to determine any significant
differences.
Table 4.3 Frequency and Percentage of Conservative Pro-School District and Liberal Not
Pro-School District Votes Cast by Democratic Appointed Justices in Pre-K — 12 Race
Discrimination Decisions between 1954-2013 under EP, DP, Title VII, And Title VI in the

United States Supreme Court by Religious Affiliation

Religious Affiliation Conservative  Liberal Total
Catholic 1(33.3%) 2(66.6%) 3(1.7%)
Mainline Protestant 34(23.1%) 114(77.5%) 147(85.1%)
Jewish 5(21.7%) 18(78.3%) 23(13.2%)
Total 40 134 174

Table 4.4 shows the frequency distribution of votes cast in K-12 race
discrimination cases by Republican-appointed justices as a function of their religious
affiliation. There were 357 votes cast by Republican appointed justices. Overall, 57.4% of
those votes were conservative. There were no Jewish justices appointed by Republicans.
When looking at religious affiliation, the Catholic-Republican justices voted conservatively
(pro-school district) 43.5% of the time while Protestant-Republicans voted conservatively
41.7% of the time. Logistical regression was later used to determine if these differences

were statistically significant.
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Table 4.4 Frequency and Percentage of Conservative Pro-School District and Liberal Not
Pro-School District Votes Cast by Republican Appointed Justices in Pre-K — 12 Race
Discrimination Decisions Between 1954-2013 under EP, DP, Title VII, and Title VI in the

United States Supreme Court by Religious Affiliation

Religious Affiliation Conservative  Liberal Total
Catholic 39(45.3%) 49(57%) 86(24%)
Mainline Protestant 113(41.7%)  158(58.3%)  271(74%)
Jewish 0 0 0

Total 205 152 357

Table 4.5 examines the frequency distribution of conservative pro-school district
votes as a function of justices’ appointment era for all votes cast between 1954 and 2013.
Appointment eras were characterized as either 1980 or earlier or 1981 and later. For the
justices appointed 1980 and earlier, 31.8% of the 459 votes they cast were in favor of the
school district and are classified as conservative. For the justices appointed 1981 and
later, 63.6% of the 72 votes they cast were conservative pro-school district. The direction
of this voting was as expected and appears meaningful, but further analysis with logit
regression was necessary to determine its significance.
Table 4.5 Frequency and Percentage of Conservative Pro-School District and Liberal Not

Pro-School District Votes Cast in Pre-K — 12 Race Discrimination Decisions between

1954-2013 under EP, DP, Title VII, and Title VI in the United States Supreme Court as a

Function of Justices’ Appointment Era

Appointment Era Conservative  Liberal Total
1980 and earlier 146(31.8%) 313(68.2%) 459(%)
1981 and later 46(63.9%) 26(36.1%) 72(13.6%)
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Table 4.5 continued.

Total 192 339 531

Table 4.6 examines the 174 conservative and liberal votes cast by Democratic
appointed justices as a function of appointment era (1980 and earlier verses 1981 and
later). About 22.7 % of the votes cast by justices appointed before 1980 were
conservative (pro-defendant) while 38.5% of the votes cast by justices appointed 1981
and later were conservative. The direction of the voting among the Democratic
appointees is consistent with my predictions and was studied under logistic regression
analysis to determine its significance.

Table 4.6 Frequency and Percentage of Conservative Pro-School District and Liberal Not
Pro-School District Votes Cast in Pre-K — 12 Race Discrimination Decisions Between
1954-2013 under EP, DP, Title VII, and Title VI in the United States Supreme Court by

Democratic Appointed Justices as a Function of Justices’ Appointment Era

Appointment Era Conservative Liberal Total

1980 and earlier 35 (21.7%) 126(78.3%) 161(92.5%)
1981 and later 5(38.5%) 8(61.5%) 13(7.5%)
Total 40 134 174

Table 4.7 shows the frequency distribution of the 357 votes cast by Republican
appointed justices in Supreme Court race discrimination cases between 1954 and 2013
as a function of appointment era (appointed 1980 and earlier or appointed 1981 and
later). For the Republicans appointed 1980 and earlier, 111 votes or 37.3% were
conservative (pro-school district) votes. For the Republicans appointed 1981 and later,
69.5% of the votes were conservative (pro-school district). This represents a 32.2%

difference in conservative voting in favor of the later period. This increase in percentage
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of conservative votes was in the direction expected. The logistic regression analysis

reported below provides a more detailed consideration of these results.

Table 4.7 Frequency and Percentage of Conservative Pro-school District and Liberal Not

Pro-School District Votes Cast in Pre-K — 12 Race Discrimination Decisions between

1954-2013 under EP, DP, Title VII, and Title VI in the United States Supreme Court by

Republican Appointed Justices as a Function of Justices’ Appointment Era

Appointment Era
1980 and earlier
1981 and later

Total

Conservative
111(37.3%)

41(69.5%)

152

Liberal Total
187(62.3%) 298(83.5%)
18(30.5%) 59(16.5%)

205 357

Table 4.8 shows the frequency distribution of votes cast in K-12 race

discrimination cases by Republican and Democrat appointed justices for the decision era

1981 and later only. There were 167 votes cast in the period 1981 and later. For

Republican appointed justices, 53% of their 132 votes were conservative. For Democrat

appointed justices, 42.9% of their 35 votes were conservative. The results represent an

approximately 10% between ideological groups with Republican appointees voting more

conservatively.

Table 4. 8 Frequency and Percentage of Conservative Pro-School District and Liberal

Not Pro-School District Votes Cast by Republican and Democrat Appointed Justices in

Pre-K — 12 Race Discrimination Decisions Made with Decision Era 1981-2013 Under EP,

DP, Title VII, and Title VI in the United States Supreme Court

Political Ideology
Republican
Democrat

Total

Conservative
70 (53%)

15 (42.9%)

85

Liberal Total
62 (47%) 132(79%)
20 (57.1%) 35(21%)

82 167

43



Individual Voting/Logistical Regressions
All Cases

Table 4.9 shows the results of the logistic regression analysis performed on the
531 individual votes cast out of a pool of 561 potential votes, in K-12 race discrimination
cases from 1954 to 2013 for the combined Republican and Democratic data base . Ten
justices recused themselves or otherwise did not participate in the cases considered.

A test of the full model against a constant only model was statistically significant,
indicating that the predictors as a set reliability distinguished between conservative (pro-
school district) and liberal (pro-plaintiff) votes of the individual Supreme Court justices
(X2=49.092, p< .001 with df=5). Overall, the prediction success was 68.2%. Variability in
the dependent measure accounted for by the independent variables was .121 as
measured by Nagelkerke’s R square test. The table gives the Wald statistic, degree of
freedom, probability, and effect sizes for each independent variable. The appointment
era, political ideology, and decision era variables each attained significance.

The appointment era variable attained significance at the .05 alpha level (p=
.001) with all other variables controlled. For post-1980 appointees, the odds of a justice
voting in a conservative (pro-school district) direction in these race discrimination cases
was 3.542 times greater than for justices appointed in 1980 and earlier.

For the ideology variable, Republican appointees were significantly more likely to
vote in a conservative direction than Democratic appointees with the odds differences
attaining significance at the .05 alpha level (p=.001). The odds of Republican justices
voting in a conservative (pro-school district) direction was 2.112 times greater than the
odds of the Democratic appointed justices voting in a conservative direction with all other

variables controlled.
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Although the output for output for the decisional era variable did not reveal
differences in the odds of a pro-defendant vote at the .05 alpha level of significance, it
reached significance at the .10 level (p=.095) with all other variables controlled.

Multiple logistical regressions were run to determine the relationship between
individual voting and the religious affiliation of the justices. The output showed that there
were no significant difference in the odds of a conservative vote between the religious
groups.

For the Protestant to Jewish comparison, the logit failed to produce a significant
difference between the two groups at the .05 alpha level (p=.147). The logits also
revealed no statistically significant difference at the .05 alpha level in the odds of a
conservative voting between Protestant and Catholic justices (p=.122).Moreover,
Catholic justices were not significantly more likely to vote in a conservative direction than
Jewish justices at the .05 alpha level of significance (p=.525).

Table 4.9 Logit Analysis on the Odds of a Conservative Pro-School District Vote for
Claims made under the Equal Protection Clause, Title VII, And Title VI in the United
States Supreme Court in K-12 Race Discrimination Cases, Combined Data Bases for
Justices Nominated by Republican and Democratic Presidents: 1954-2013 with Decision

Era 1981 and Later.

Independent B SE Wald  df Sig Exp(B)
Variables

Protestant v. Jewish .819 bS5 210 1 147 2.269
Protestant v. Catholic -451 292 2388 1 122 637
Political Ideology .748 230 1054 1 001 2112
Appointment Era 1.265 .380 11.10 1 .001 3.542

45



Table 4.9 continued.

Decisional Era 404 242 278 1 095 1.498

* The Catholic v. Jewish variable was run in a separate logit. (B=.369, S.E.=.580,

Wald=.404, df.=1, p=.525, Exp(B)=1.446)

Individual Votes/Non-Unanimous Cases

Table 4.10 shows the results of the logistic regression analysis performed on
individual votes cast in the 34 non-unanimous K-12 race discrimination cases from 1954
to 2013 with decision era 1981 and later compared to decisions made in 1980 and
earlier. This group of cases was examined separately to determine whether greater
effects for the independent predictors might be observed for what were apparently more
controversial cases.

A test of the full model against a constant only model was statistically significant,
indicating that the predictors as a set reliability distinguished between conservative (pro-
school district) and liberal (pro-plaintiff) votes of the individual supreme court justices
(X2=20.439, p< .001 with df=5). Overall, the prediction success was 64%. Variability in
the dependent measure accounted for by the independent variables was .088 as
measured by Nagelkerke’'s R square test. The table gives the Wald statistic, degree of
freedom, probability, and effect sizes for each independent variable.

The appointment era variable was the most significant indicator among the
independent variables for the non-unanimous cases; it showed differences at the .05
alpha level (p=.002) and had an effect size of 3.962. This means that the odds of justices
appointed in 1981 and later voting in a conservative (pro-school district) direction was
3.962 times greater than justices appointed in 1980 and earlier, with all other variables

held constant.
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For these non-unanimous cases political ideology was significant at the .05 alpha
level, closely approaching the .01 significance level (p=.013). The effect size for this
variable indicated that the odds of a Republican appointed justice voting in a
conservative pro-district direction was 2.14 times than a Democratic appointed justice,
with all other variables held constant.

The odds differences between the 1981 and later decisions and those rendered
during 1980 and before did not attain significance at the .05 alpha level (p=.356), with all
other variables controlled.

None of the Protestant-Catholic-Jewish comparisons showed statistically
significant odds differences in conservative voting at the .05 alpha level for these non-
unanimous decisions.

In sum, the analysis for the non-unanimous data base produced no meaningful
differences from the unanimous data base in terms of which indicators influenced
justices’ individual voting.

Table 4.10 Logit Analysis on the Odds of a Conservative Pro-School District Vote for
claims made under the Equal Protection Clause, Title VII, and Title VI in the United
States Supreme Court in K-12 Race Discrimination Cases, Non-Unanimous Data Bases
for Justices Nominated by Republican and Democratic Presidents: 1954-2013 with

Decision Era 1981 and Later.

Independent B SE Wald  df Sig Exp(B)
Variables

Protestant v. Jewish .968 .670 2.087 1 149 2,632
Protestant v. Catholic -644 362 3.166 1 .075 .525
Political Ideology 760 307 611 1 .013 2.138
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Appointment Era 1.377 437 9922 1 .002  3.962
Table 4.10 continued.

Decisional Era -258 278 .853 1 356 773

* The Catholic v. Jewish variable was run in a separate logit. (B=.323, S.E.=.686,

Wald=.235, df.=1, p=.628, Exp(B)=1.382)

Table 4.11 shows the results of logistic regressions performed on the 357 vote
Republican only database generated from K-12 race discrimination cases from 1954 to
2013. Table 4.11 includes only religious comparison of Protestant to Catholic because
there were no Jewish justices appointed by Republicans.

A test of the full model against a constant only model was statistically significant,
indicating that the predictors as a set reliability distinguished between conservative (pro-
school district) and liberal (pro-plaintiff) votes of the individual Supreme Court justices
(X2=23.670, p< .001 with df=3). Overall, the prediction success was 63.9%. Variability in
the dependent measure accounted for by the independent variables was .086 as
measured by Nagelkerke’'s R square test. The table gives the Wald statistic, degrees of
freedom, probability, and effect sizes for each independent variable.

The appointment era variable was significant at the .05 alpha level (p=.001). The
effect size revealed in the logit run indicated that the odds of Republican appointees
voting in a conservative pro-school district direction was 4.294 times greater when they
were appointed during the 1981 and later compared to those justices appointed in the
1980 and earlier period.

For the Republican appointees neither the Protestant-Catholic comparison
(p=.120) nor the decision era variable (p=.634) revealed significant alpha differences at

the .05 level in the odds of conservative pro-school district voting.
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Table 4.11Logit Analysis on the Odds of a Conservative Pro-School District Vote for
Claims made under the Equal Protection Clause, Title VII, and Title VI in the United
States Supreme Court in K-12 Race Discrimination Cases, for Justices Nominated by
Republican Presidents: 1954-2013 as a Function of Justices’ Religious Affiliation,

Appointment Era and Decisional Era. .

Independent B SE Wald  df Sig Exp(B)
Variables

Protestant v. Catholic -460 296 2417 1 120 631
Appointment Era 1.457 401 1323 1 .001 4.294
Decisional Era 132 277 227 1 634 1.141

Table 4.12 shows the results of logistic regressions performed on the 174 vote
Democrat only database of K-12 race discrimination cases from 1954 to 2013. Table 4.12
includes the output for the religious affiliation, appointment era, and decisional era and
variables.

A test of the full model against a constant only model was statistically significant,
indicating that the predictors as a set reliability distinguished between conservative (pro-
school district) and liberal (pro-plaintiff) votes of the individual Democratic appointed
Supreme Court justices (X2=10.797, p< .05 with df=4). Overall, the prediction success
was 77.6%. Variability in the dependent measure accounted for by the independent
variables was .091 as measured by Nagelkerke’s R square test. The table gives the Wald

statistic, degree of freedom, probability, and effect sizes for each independent variable.
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The appointment era variable showed statistical differences between its levels at
the .05 alpha level (p=.009). The effect size associated with these differences revealed
that for Democratic appointed justices, the odds of a conservative vote from a justice
appointed 1981 and later was 3.542 times greater than a conservative vote cast by a
justice appointed 1980 and earlier with all other variables held constant.

The decision era variable failed to show significance between the earlier and
later rendered decisions at the .05 alpha level (p=.490). Similarly, the religious
comparisons [Catholic-Protestant, Protestant-Jewish, Catholic-Jewish] failed to reveal
significant differences in conservative pro-school district voting at the .05 alpha level.

Table 4.12 Logit Analysis on The Odds of a Conservative Pro-School District Vote for
Claims made under the Equal Protection Clause, Title VII, and Title VI in the United
States Supreme Court in K-12 Race Discrimination Cases for Justices Nominated by
Democrat Presidents: 1954-2013 as a Function of Justices’ Religious Affiliation,

Appointment Era and Decisional Era.

Independent B SE Wald  df Sig Exp(B)
Variables

Protestant v. Jewish 1.315 1.188 1.226 1 .268  3.726
Protestant v. Catholic -116 152 .06 1 939 .891
Appointment Era 1.265 .485 6.844 1 .009 3.542
Decisional Era 932 135 476 1 490  2.539

* The Catholic v. Jewish variable was run in a separate logit. (B=1.20, S.E.=.1.572,

Wald=.583, df.=1, p=.445, Exp(B)=3.319)
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Table 4.13 shows the results of logistic regressions performed on the Protestant
only database of K-12 race discrimination cases from 1954 to 2013. It was comprised of
419 votes.

A test of the full model against a constant only model was statistically significant,
indicating that the predictors as a set reliability distinguished between conservative (pro-
school district) and liberal (pro-plaintiff) votes of the individual Protestant Supreme Court
justices (X?=19.155, p< .001 with df=3). Overall, the prediction success was 65.4%.
Variability in the dependent measure accounted for by the independent variables was
.062 as measured by Nagelkerke's R square test. The table gives the Wald statistic,
degree of freedom, probability, and effect sizes for each independent variable.

For the Protestant justices, only the political ideology variable showed .05 alpha
significant differences (p=.001). Its effect size indicated that the odds of a Republican
appointed Protestant justice voting in a conservative (pro-school district) direction was
2.21 times greater than a Democrat appointed Protestant justice. The appointment era
and decisional era variables did not attain significance and are not indicators of the
likelihood of a conservative (pro-school district) vote. In light of the fairly consistent
appointment era effects observed in the other data sets, this outcome warrants further
examination, which is made in the next chapter.

Table 4.13 Logit Analysis on the Odds of a Conservative Pro-School District Vote for
Claims made under the Equal Protection Clause, Title VII, and Title VI in the United
States Supreme Court in K-12 Race Discrimination Cases for Protestant Justices: 1954-

2013 as a Function of Ideology, Appointment Era, and Decisional Era

Independent B SE Wald  df Sig Exp(B)
Variables

Political Ideology 792 236 11.27 1 .001 2.20
Appointment Era 275 486 320 1 572 1.316

51



Table 4.14 continued.

Decisional Era 389 256 2298 1 130 1.475

Table 4.14 shows the results of logistic regressions performed on the 89 votes
cast in the Catholic only database of K-12 race discrimination cases from 1954 to 2013.
Table 4.14 includes the ideology, appointment era and decision era variables [1981 and
later v 1980 and earlier].

A test of the full model against a constant only model was statistically significant,
indicating that the predictors as a set reliability distinguished between conservative (pro-
school district) and liberal (pro-plaintiff) votes of the individual Catholic Supreme Court
justices (X2=31.123, p< .001 with df=3). Overall, the prediction success was 79.3%.
Variability in the dependent measure accounted for by the independent variables was
.403 as measured by Nagelkerke’s R square test. The table gives the Wald statistic,
degree of freedom, probability, and effect sizes for each independent variable.

The appointment era variable achieved significance at the .05 alpha level
(p=.001). The results indicated that the odds of a Catholic justice, appointed in 1981 and
later, voting in a conservative (pro-school district) direction was 9.416 times greater than
a Catholic justice appointed in the 1980 and earlier period with all other variables held
constant. For the Catholic justices neither the the decisional era variable (p=.485) nor

the ideology variable (p=.848) produced .05 alpha significant differences.
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Table 4.14Logit Analysis on the Odds of a Conservative Pro-School District Vote for
Claims made under the Equal Protection Clause, Title VII, and Title VI in the United
States Supreme Court In K-12 Race Discrimination Cases for Catholic Justices: 1954-

2013 as a Function of Ideology, Appointment Era, and Decisional Era .

Independent B SE Wald  df Sig Exp(B)
Variables

Political Ideology 294 1541 037 1 .848 1.344

Appointed 1981 2242 788 809 1 .004 9.416

And later

Decision era 556 797 487 1 485  1.744.

1981 and Later

Panel Regressions/All Decisions

Table 4.15 displays the results of the logistic regression analysis performed on
63 case outcomes in all cases in K-12 race discrimination cases from 1954 to 2013.

A test of the full model against a constant only model was statistically significant
at the 0.05 level, indicating that the predictors as a set reliability distinguished between
conservative (pro-school district) and liberal (pro-plaintiff) panel decision outcomes
(X2=14.945, p< .05 with df=6). Overall, the prediction success was 70%. Variability in the
dependent measure accounted for by the independent variables was .301 as measured
by Nagelkerke’s R square test. The table gives the Wald statistic, degrees of freedom,

probability, and effect sizes for each independent variable.
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The only variable that attained .05 alpha level significance in the panel
regression was the number of Republicans variable (p=.021). The effect size for this
variable indicates that for each additional Republican appointed justice on the panel, the
odds of a conservative (pro-school district) vote is 3.27 times greater.

The number of Catholic justices (0-9), Jewish justices (0-9), and Protestant
justices (0-9) did not reach.05 alpha significance and were not a factor in the odds of a
conservative case outcome. This means that as the number of justices affiliated with
each of these variables increased from 0, there was no statistically significant increase in
conservative voting associated with such increase

Although the appointment era majority variable did not achieve significance, the
output revealed that conservative pro-school district outcomes were observed more often
during the earlier compared to the later period. This is seemingly an anomalous result.
Indeed, the effect size of .026 means that the odds of obtaining a liberal vote during the
later as compared to the earlier period increased by a factor of 3.84 over the odds of
getting that result during the earlier period. The large standard error of 2.597 relative to
the B coefficient of -3.662, indicates that these are spurious results and may have
resulted from the fact that only seven cases were heard in this period.

Finally, the decisional era variable for these panels failed to attain .05 alpha
significance (p=.937), meaning it did not contribute significantly to the odds of Supreme

Court panels voting in a conservative pro-school district direction
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Table 4.15 Logit Analysis on the Odds of a Conservative Pro-School District Case
Outcomes for Claims made under the Equal Protection Clause, Title VII, and Title VI in

the United States Supreme Court in K-12 Race Discrimination Cases: 1954-2013

Independent B SE Wald  df Sig Exp(B)

Variables

Appointment Era

Panel Majority -3.662 2597 1989 1 .158 .02
Number Republicans 1.185 514 5316 1 021 3.271
Decision era 1981 -070 .890 .006 1 937 932
And Later

Number Catholic 144 1256 .013 1 908 1.155
Number Jewish 1.057 1458 526 1 468  2.878
Number Protestant -344 1091 .099 1 753 .709

Panel Decision/Non-Unanimous Decisions
Table 4.16 displays the results of the logistic regression analysis performed on
case outcomes in the 34 non-unanimous cases in K-12 race discrimination cases from
1954 to 2013.
A test of the full model against a constant only model was not statistically

significant at the .05 alpha leve indicating that the predictors as a set did not reliability
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distinguish between conservative (pro-school district) and liberal (pro-plaintiff) case
outcomes (X2=2.984, p> .05 with df=6). Overall, the prediction success was 61.8%.
Variability in the dependent measure accounted for by the independent variables was
.113 as measured by Nagelkerke's R square test. The table gives the Wald statistic,
degree of freedom, probability, and effect sizes for each independent variable.

Neither the appointment era majority, ideology, nor decision era variables
attained .05 alpha significance for these non-unanimous cases. Moreover, increases in
the numbers of justices from each of the three religious groups failed to show significant
effects as they increased in their numbers on the Court. The absence of ideological
effects measured by the number of Republicans sitting on the Court in these non-
unanimous decisions did not go in the expected direction and appears to be inconsistent
with the significant differences observed for the all-cases data base represented in Table
4.15. These results may have resulted from the large standard error (1.15) associated
with the B coefficient (.622), suggesting the outcome is unreliable and spurious. This will
be discussed further in the next chapter.

Table 4.16 Logit Analysis on Panel Outcomes for Claims made under the Equal
Protection Clause, Title VII, and Title VI in Non-Unanimous Decisions in the United
States Supreme Court in K-12 Race Discrimination Cases : 1954-2013
Independent B SE Wald  df Sig Exp(B)

Variables

Appointment Era

Majority -1.825 6.468 .8 1 778 161
Number Republicans 622 115 293 1 .588 1.863
Decision era 1981 .062 .995 004 1 950 1.064
And Later
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Table 4.16 continued.

Number Catholic 1.995 2.334 .731 1 .393 7.350

Number Jewish 1.810 3.429 .178 1 .598 6.108

Number Protestant 1.411 1.909 .547 1 .460 4,101
HYPOTHESES

Individual Voting/All Votes Data Base

Hypothesis 1: The odds of justices appointed by Republican presidents voting in
a conservative pro-school district direction in K-12 race discrimination disputes will be
greater than that of justices appointed by Democratic presidents for the period 1954-
2013. This hypothesis was confirmed.

Hypothesis 2: The odds of justices appointed in 1981 and later voting in a
conservative pro-school district direction in K-12 race discrimination disputes will be
greater than that of justices appointed in 1980 and earlier for the period 1954-2013. This
hypothesis was confirmed.

Hypothesis 3: The odds of votes cast in 1981 and later being conservative pro-
school district will be greater than for the period 1980 and earlier in K-12 race
discrimination disputes for the period 1954-2013. This hypothesis was not confirmed.

Republican Data Base

Hypothesis 4: The odds of Republican justices appointed during 1981 and later
years voting in a conservative pro-school district direction will be greater than Republican
justices appointed during 1980 and earlier years. This hypothesis was confirmed.

Democratic Data Base

Hypothesis 5: The odds of the Democratic justices appointed during 1981 and

later years voting in a conservative pro-school district direction will be greater than
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Democratic justices appointed during 1980 and earlier years. This hypothesis was
confirmed.

Mainline Protestant Data Base

Hypothesis 6: The odds of Mainline Protestant justices appointed by a
Republican president voting in conservative pro-school district direction in K-12 race
discrimination disputes for the period 1964-2013 will be greater than the odds of Mainline
Protestant justices appointed by Democratic presidents voting in a conservative pro-
school district direction. This hypothesis was confirmed.

Hypothesis 7: The odds of Mainline Protestant justices appointed in 1981 and
later voting in conservative pro-school district direction in K-12 race discrimination
disputes for the period 1954-2013 will be greater than the odds of Mainline Protestant
justices appointed in 1980 and earlier voting in a conservative pro-school district
direction. This hypothesis was not confirmed.

Catholic Database

Hypothesis 8: The odds of Catholic justices appointed by Republican presidents
voting in a conservative pro-school district direction will be greater than the Catholic
justices appointed by Democratic presidents for the period 1954-2013. This hypothesis
was not confirmed.

Hypothesis 9: The odds of Catholic justices appointed during the 1981 and later
years voting in a conservative pro-school district direction will be greater than the
Catholic justices appointed during 1980 and earlier years. This hypothesis was
confirmed.

Panel Composition and Decisional Outcome

Hypothesis 10: The odds of a conservative pro-school district outcome in K-12
race discrimination cases will increase as the number of Republican justices on a panel

increases. This hypothesis was confirmed.
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Chapter 5
Discussion

The main dataset was comprised of a total of 541 cases representing voting in K-
12 race discrimination conflicts reaching the United States Supreme Court between 1954
and 2013. Ten votes were not cast due to justices’ recusals or other reasons. The
dependent variable was a dichotomous indicator of each justice’s individual voting
decision, either liberal (pro-employee) or conservative (pro-employer). Of the individual
votes, 339 (62.6%) were in the liberal (pro-employee) direction and 192 (36.2%) were in
the conservative (pro-employee) direction.

Variables included in the model pertain primarily to the attitudinal theory of
judicial behavior. The key predictors of interest pertaining to this theory are the party of
appointing President, serving as a proxy for justices’ ideology, whether the judge was
appointed prior to or during the Reagan era and later years, and also whether the case
was decided during the earlier or later period, and the religious affiliation of the justice.

Theoretical considerations and related empirical work give strong grounds for
expecting judicial decision making to have moved in a more conservative direction in the
period following Ronald Reagan’s ascension to the Presidency in 1980.

The reasons for distinguishing between the period each justice was appointed
versus the period in which the case was decided is that it is not known whether the
hypothesized trend in the conservative direction would result simply from the selection of
more conservative justices, or whether it reflects sweeping changes in the political
climate during the Reagan and later years that might have contributed to more
conservative voting by justices appointed before Reagan, as well as well as those

justices appointed by Democratic Presidents.
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Since the dependent variable was dichotomous, a logistic regression was applied
to the various data bases. Where applicable, these analyses were followed-up by
additional calculations which were dictated by the results.

Individual Voting

In the first equation, the justices’ political ideology, religious affiliation,
appointment era (1981 and later v. 1980 and earlier), decisional era (1981 and later v.
1980 and earlier), were set up as independent predictors of the dependent binary
measure of justices’ 531 individual votes rendered in the K-12 race discrimination cases
comprising the entire data base.

Political Ideology

Consistent with the attitudinal model the odds of justices appointed by
Republican presidents voting in a conservative pro-school district direction in K-12 race
discrimination disputes were significantly more likely than Democratic appointees.
Indeed, the odds were about 2.112 times greater for Republican appointees voting in that
direction than those justices appointed by Democratic presidents for the period 1954-
2013. The result for the 531 votes examined here reflects the long-standing preferences
of Republican presidents to nominate Supreme Court justices with a conservative bent as
compared to Democratic presidents. Since appointment era, decisional era and religious
affiliation were held constant in the logit analysis, this difference, considered over a
period of about 60 years, appears to reflect genuine and enduring ideological-attitudinal
differences in racial matters involving K-12 education between these groups. Although
political ideology variable, as measured by party of the appointing president, is an indirect
measure of justices’ attitudes, it has proven a reliable predictor of voting, especially in

civil rights related controversies. And it did so here.
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Appointment Era

The expectation that justices appointed in 1981 and later would vote significantly
more conservatively than justices appointed in 1980 and earlier was confirmed. The
odds of justices appointed in 1981 and later voting in a conservative pro-school district
direction in K-12 race discrimination disputes were about 3.542 times greater than that of
justices appointed in 1980 and earlier for the period 1954-2013. Notably, the appointment
eras covered involved 27 years for the earlier and about 33 years for the later period.
Since the justices’ political ideology, religious affiliation and decisional era were controlled
for purposes of this comparison, this difference in voting appears to be genuine and
reflect an overall historical conservative trend in judicial appointments from the earlier to
later period, at least in K-12 race discrimination matters.

To examine the appointment era effects more closely the voting of 1980 and
earlier appointees was compared to the votes made by 1981 and later appointees on
decisions made during 1981 and later only. This apples-to-apples comparison showed
the following:

Table 5.1 1981 and later Decisions by Justices’ Appointment Era

1980 & earlier appointment 1981 & later appointment

Pro-Plaintiff 56 (58.9%) 26 (36.1%)
Pro-Defendant 39 (41.1%) 46 (63.9%)
Total 95 (100%) 72 (100%)

The comparison revealed that 63.9% of the 1981 and later appointees voted conservative
pro-school district while only 41.1% of the justices appointed in 1980 and earlier voted in
that direction for these 1981 and later Supreme Court decisions. This approximately 22%
swing in voting suggests an appointment era effect which is real and robust.

Decisional Era
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As revealed in Table 4.9 the logit run on decisional era variable did not attain
significance at the .05 level for the 531 votes studied. It did however reach the .10 alpha
level, with more conservative votes being cast during the later period.

Since the decisional era-appointment era distinction is of considerable theoretical
importance, | revisited the raw data to help interpret the findings from the previous logistic
regression. The results are shown in a cross-tabulation set out in Table 5.2.

Table 5.2 Decisions of Justices Appointed Before 1981 by Decisional Era

1980 & earlier decisions 1981 & later decisions
Pro-Plaintiff 257 (71%) 56 (59%)
Pro-Defendant 107 (29%) 39 (41%)
Total 364 (100%) 121 (100%)

This display shows that justices appointed before 1981 voted predominantly in a
liberal direction in cases of interest here and did so during the later decisional era as well,
although the percentage of difference fell by 12%, providing evidence that the political
climate which occurred during the Reagan and later years also impacted justices not
selected by Reagan or any of his successors.

Stated otherwise the comparison revealed that for the pre-1981 appointees 29%
of the pre-1981 votes were conservative pro-school district, while 41% of the 1981 and
later votes were conservative pro-school district. That said, the extent that the decisional
era contributed to the voting its influence was much weaker than appointment era.

These results suggest that expanding the data base to include decisions arising
from other governmental settings might be helpful in understanding more completely any
decisional era effects which might exist independent of appointment era effects.

Justices appointed during 1980 and earlier included: Black(R), Reed(D),

Frankfurter(D), Douglas(D), Jackson(D), Burton(R), Minton(D), Clark(D), Warren(R),
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Harlan 1I(R), Brennan(R), Stewart(R), Whittaker(R), Goldberg(D), White(D), Fortas(D),
Marshall(D), Burger(R), Blackmun(R), Powell(D), Rehnquist(D), (R) and Stevens(R).

Justices appointed in 1981 and later included: O’Connor (R), Scalia (R),
Kennedy(R), Souter(R), Thomas(R), Ginsburg(D), Breyer(D), Roberts(R), Alito(R), and
Sotomyor(D).

The results are consistent with the literature which states that Reagan, Bush |
and Bush Il appointed judges to the Supreme Court based on a scrupulous review of
their conservative credentials. Notably, of the 10 justices appointed in 1981 and later,
seven were Republican appointees. Since Sotomeyor only cast one vote in this data
base the effects of these appointments might be even greater than the number of
Republican appointees reflects, even with Souter’s liberal voting. This suggests the more
vigorous screening of justices for their personal attitudes and convictions (O’Brien, 2011)
during the Reagan and later periods compared to earlier Republican efforts, was
successful in these K-12 race based cases. It may account for the overall appointment
era effects.

Religious Affiliation

No significant differences were observed in voting among the three religious
groups studied (Protestant, Catholic, Jewish), when all other variable were controlled. It
appears that whatever religious affiliation effects might exist they were subsumed by the
political ideology, appointment era and possibly decisional era influences.

Non-Unanimous Cases

For the second equation, the justices’ political affiliation and religious affiliation
(the justice-level variables), appointment era (1981 and later v. 1980 and earlier) and
decisional era (1981 and later v. 1980 and earlier), were set up as independent predictors
of the dependent binary measure of justices’ individual votes rendered in the 34 cases

comprising non-unanimous data base.
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Although non-unanimous decisions might be expected to produce greater conflict
in the justices’ voting, there was no evidence for that here. Indeed, like with the entire
individual voting data base, the predictors attaining significance, political ideology and
appointment era, were the same. Moreover, the effect sizes for ideology [2.138 -non-
unanimous voting and 2.112-all voting] and appointment era [3.962-non-unanimous
voting v. 3.542-all voting] were similar. This implies that the justices may have operated
independently, asserting their values on race discrimination issues, regardless of how
their colleagues may have voted and the powerful salience of race discrimination
controversies.

Individual Voting-Republican Appointees

The third regression used the Republican only individual voting database. It was
comprised of the 357 votes. The model’s independent predictors were justices’ religious
affiliation, appointment era (1981 and later v. 1980 and earlier), and decisional date
(1981 and later v. 1980 and earlier). The dependent binary measure was justices’
individual votes, recorded as conservative or liberal.

The output for these variables demonstrated a significant appointment era, but
no religious affiliation effect. The odds of later Republican appointees voting
conservative-pro-school district were 4.294 times greater than the earlier appointed
Republican appointees with religious affiliation and decisional era controlled. Thus, the
Reagan, Bush | and Bush Il strategies bore fruit in terms of appointing and holding
conservative voting blocs over time, at least in these race discrimination cases. This
result is consistent with ideological-attitudinal models of judicial voting.

Again, as with the entire data set for all 531 votes, the principal indicator for
conservative voting for Republican appointees, was appointment data, rather than when
justices cast their votes. Because public opinion was not selected as an independent

variable, it cannot be stated with certainty if it contributed to the voting in these cases.
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Nevertheless, it seems that any changes in public opinion which occurred during the later
decisional period was not a likely influence in the voting of Republican appointees, since
date of decision, at least in terms of broad decisional eras was controlled for in this
analysis.

Individual Voting-Democratic Appointees

The fourth regression used the Democratic-only individual voting data base. It
was comprised of the 174 votes. The model’s independent predictors were justices’
religious affiliation, appointment era (1981 and later v. 1980 and earlier), and decisional
date (1981 and later v. 1980 and earlier), and the dependent binary measure was
justices’ individual votes, recorded as conservative or liberal.

Like with the Republican appointees the Democratic ones showed a significant
appointment era effect with the later appointed justices voting more conservatively with
religious affiliation and decisional era controlled. The later appointed justices were 3.542
times more likely to vote conservatively than the earlier appointed Democrats. Although
the later appointed Demaocratic appointees Justices Ginsberg, Breyer and Sotomeyor are
left leaning, they are probably more moderate than very liberal justices like Thurgood
Marshall, Abe Fortas, and Arthur Goldberg, and William Brennan, for example, and this
may account for the direction of the voting. That said, a significant limitation on these
results is that during the 1981 and later period the Democratic appointees cast a total of
only 13 votes while rendering 161 during the 1980 and earlier period [Table 6.6]. Thus,
despite the statistical significance resulting from the logit analysis the results must be
taken as tentative at best. To test appointment era effects for the Democratic appointees
it is probably necessary to expand this data set beyond the public school setting [given
the small number of 1981 and later K-12 cases available for analysis], in order to

meaningfully examine appointment era effects and race discrimination voting.
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Individual Voting-Protestant Religious Affiliation

Regression five used the Protestant only individual voting database. It was
comprised of 419 individual votes. The independent predictors were political ideology,
appointment era (1981 and later v. 1980 and earlier), and decisional era (1981 and later
v. 1980 and earlier). For the Protestant justices only the political ideology variable
attained significance with the odds of Republican-Protestants voting in a conservative-
pro-district direction being 2.21 times greater than a Democrat appointed Protestant
justice. The results for the political ideology variable are consistent with expectations.

However, the logit analysis failed to produce significance differences in the odds
of conservative pro-school district voting for the appointment era and decisional era
variables. This result is surprising in light the consistently significant overall appointment
era effects for the entire 531 individual vote data base, the individual non-unanimous
decision data base, the Republican-only individual vote data base, and the individual
Democratic-only data base.

| revisited the raw data to understand why this was so, performing a cross
tabulation on a dataset comprising only Protestant judges, almost 79% of all the votes.

With respect to ideology, the relevant cross tabulation is shown in Table 5.3,
which shows a large difference in the voting direction (19%) of judges appointed by

Democrats versus Republicans, consistent with the results from the full dataset.

Table 5.3 Ideology Impact for Protestant Judges

Ideology
Democratic Republican
pro-employee 114 (77%) 158 (58%)
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pro-employer ‘ 34 (23%) 113 (42%) ’

‘ 148 (100%) 271 (100%) ‘

What remains to be explained here is why the large appointment date effect
present in the original analysis disappears when only Protestant justices are considered.
This is all the more surprising since the vast bulk of the votes in the original dataset were
cast by Protestant justices.

However, the relevant cross tabulation set out in Table 5.4 suggests an
explanation. Although there is a large change in the percentage differences between
justices appointed during the two appointment eras, it turns out that there were only 22
votes involving Protestant judges in the post 1980 period (as opposed to 397 such cases
in the pre-1980 period).

Table 5.4 Appointment era effect for Protestant Judges

appointment date
before 1981 after 1981
pro-employee 262 (66%) 10 (45.5%)
pro-employer 135 (34%) 12 (54.5%)
397 (100%) 22 (1009%6)

From a statistical perspective, the question then, is whether the relevant
differences could plausibly be attributed to chance. In fact, the question here is directly
analogous to the example of tossing a coin 22 times. If 10 of those coin tosses yielded
“heads” and 12 yielded “tails” one would not in turn conclude that the coin must be
biased. Clearly, the difference would be within a range that could plausibly be attributed
to chance. The same logic explains why the percentage difference in liberal versus

conservative outcomes for Protestant judges appointed after 1980 does not yield
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statistical significance — there are simply not enough such appointees to provide a basis
for statistical inference.
Individual Voting-Catholic Religious Affiliation

Regression six used the Catholic only database consisting of 89 individual votes
categorized as conservative or liberal. The independent predictors were ideology,
appointment era (1981 and later v. 1980 and earlier), and decisional era (1981 and later
v. 1980 and eatrlier).

Among these predictors only the appointment era variable attained significance
for the votes in this data base. It showed a large effect size of 9.416.The direction of this
output was consistent with that observed for entire 531 individual vote data base, the
individual non-unanimous decision data base, the Republican-only individual vote data
base, and the individual Democratic-only data base: appointment era mattered and later
Catholic appointees voted more conservatively than the earlier ones.

However, here it was found that whereas appointment date continued to be a
predictor of voting direction, there was no longer any ideology effect.

To understand this result more completely a cross-tabulation was performed on
the dataset comprising only Catholic judges, just under 17% of all the votes. It appears in
Table 5.5 below. With respect to appointment era, the relevant cross tabulation is shown
immediately below, which shows a huge difference in the voting direction (58%) of judges
appointed before and after 1980, consistent with the results from the full dataset.

Table 5.5 Appointment Era Effect for Catholic Justices
appointment date

before 1981 after 1981

pro-employee 41(80%) 8 (22%)
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pro-employer 10 (20%) 28 (78%)

51 (100%) 36 (100%)

What remains to be explained here is why the ideology effect present in the
original analysis disappears when only Catholic judges are considered. However the
relevant cross tabulation set out in Table 5.6 suggests an explanation very similar to that
just given for the apparently anomalous results in the Protestant-only database. Here, we
have only 3 cases involving Catholic judges appointed by Democratic Presidents. Clearly
this is a not a large enough number of cases to provide a basis for any statistical

inference.

Table 5.6 Ideology impact for Catholic Judges
Ideology

Democratic Republican

pro-employee 2 (67%) 47 (56%)

pro-employer 1 (33%) 37 (44%)

3 (100%) 84 (100%)

Panel Voting/All Cases
Regression seven used the decisional outcome database for the 60 K-12 race
discrimination cases under review. The independent predictors were number of
Republicans on the panel, appointment era majority (1981 and later v. 1980 and earlier),
decisional era (1981 and later v. 1980 and earlier) and number of Protestants, Catholics

and Jewish justices each serving as separate independent variables.
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Number of Panel Republicans

The number of Republicans on the panel was the only variable that achieved
significance in the panel regression. The effect size output indicates that for each
additional Republican appointed justice on the panel, the odds of a conservative (pro-
school district) vote is 3.27 times greater. This suggests not only the continuing viability of
the attitudinal/ideological model, but reflects powerful group effects related to each
Republican appointee who was added to the panel.
Religious Affiliation Panel Effects

The number of Catholic justices (0-9), Jewish justices (0-9), and Protestant
justices (0-9) did not achieve significance and were not a factor in the odds of a
conservative case outcome. This means that as the number of justices affiliated with
each of these variables increased from 0, there was no statistically significant increa